Corpus Juris Secundum stands 
of itself in the way it brings you 
all the law in these and other 
fast-moving areas. All develop- 
ments are thoroughly covered 
by CJS in recent, specially-pre- 
pared bound supplements. The 
same is true of drugs and nar- 
cotics. These dynamic areas de- 
mand the comprehensive treat- 
ment that has become the hall- 
mark of CJS. That means always 
keeping pace with the law, but 
never, never sacrificing any of 
the standards of completeness 
that account for its position of 
scholarly, professional leader- 
ship. 


Here it is. 


Want all the law 


And it stands : 


Warren F. Bateman 


WEST 
P.O. Box 01-2317 
PUBLISHING Main Post Office 
COMPANY Miami, FL 33101 
Phone: 305/945-7521 


Michael L. Moschel 
Post Office Box 52 
Montgomery, AL 36101 
Phone: 205/834-7872 


Richard G. “Dick” Clarke 

P.O. Box 8983 

Orlando, FL 32806 

Phone: (bus) 305/843-4922 
(res) 305/843-9757 


Bradley H. Thurston 

P.O. Box 1086 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 
Sarasota, 813/955-0238 


Kenneth S. Green, Jr. 

P.O. Box 1547 

Boca Raton, FL 33432 

Broward Co. Phone: 305/463-1700 
Palm Beach Co. Phone: 305/737-8600 


Stephen D. Walsh 
P.O. Box 421 
Tallahassee, FL 32302 
Phone: 904/224-6181 
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“Did you know the Bar 
reimburses the Board of Governors 
members more than $100,000 each 
year for expenses from your dues 
dollars?” 

“The Board of Governors is a 
bunch of old men not representa- 
tive of the rank and file Florida Bar 
member.” 

“The Board of Governors is a 
bunch of ‘fat cats’ all from big law 
firms.” 

“The Board always stays at the 
most expensive hotels in the state 
for its meetings.” 

Fact or fiction? Read along and 
find out. 


What Does it Cost You to Maintain 
the Board? 


Zero. Rightly or wrongly, The 
Florida Bar does not reimburse any 
travel, hotel or food expenses 
incurred by the Board. Each Board 
member absorbs his or her own 
expenses. The Florida Bar is 
perhaps unique in the United States 
with this policy. Public service and 
volunteerism have been the 
hallmark of The Florida Bar since 
its integration in 1950, starting with 
the Board of Governors and 
working right down through the 11 
sections, more than 60 standing 
committees, and the disciplinary 
program. 

Why not reimburse the Board for 
its out-of-pocket expenses? 
California does, Washington does, 
Illinois does, Michigan does. 
Wouldn’t paying expenses attract 
the younger less affluent lawyer to 
serve on the Board? It might. But in 
fact, paying these expenses has not 
resulted in the younger, less 
economically well fixed lawyer 
serving on the governing boards of 
those states which do pay these 
expenses. Check California, 
Michigan and the others and you 
will find more sole practitioners on 
Florida’s Board than on any of these 
others. 

Why then is this the case? 
Because the cost of their service is 
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not in the out-of-pocket expenses— 
the real cost is the loss of time away 
from the practice of law. The 
Florida Board has from time to time 
discussed this question of 
reimbursement of expenses. While 
certain individual members, and 
particularly their partners, if any, 
support the notion, Bar public 
service programs always seems to 
take a priority over reimbursement 
dollars. Just to reimburse the Board 
for its six, two-and-one-half day 
meetings each year would cost 
about $54,000. Then add out-of- 
pocket expenses for committee and 
section meetings and the half 
million dollar figure is reached 
quickly. 


Why Are There No Young Lawyers 
on the Board? 


Wrong! At the present time, 14% 
or 5 of the 35 members of the Board 
of Governors are 35 years or 
younger. The median age of a 
Board member is 43. The youngest 
is 33, the oldest just turned 60. 


No state Bar is more democratic 
in its election procedures than The 
Florida Bar. We have no 
prerequisites for running for 
office—no age, length of practice, 
nominating committee, service on 
committees or board requirements 
in order to run either for the 
presidency or the Board of 
Governors. If you have five lawyer 
friends who will sign a simple 
petition, you are automatically on 
the ballot. Or in the case of the 
presidency, 25 lawyer signatures. 


Maybe the ease in running caused 
35 Bar members to compete in 
contested elections for seven seats 
on the Board of Governors? This is 
an encouraging reaction manifest- 
ing genuine interest by the 
membership at large in the 
policymaking body of their 
professional association. When the 
Board of Governors meets for the 
first time after the June convention 
under the direction of President 


YOURS 


Fact and Fiction About Your Board of Governors 


Robert L. Floyd, over 31% of its 
membership will be new faces. 


Why Are Board Members all from 
Big Law Firms? 


Not so. In fact, just the contrary. 
The median Board member law 
firm size is six lawyers. Within the 
Board’s makeup, there are five sole 
practitioners, and 11 who are 
partners in firms with two to five 
lawyers. A majority of the Board is 
from law firms with eight or fewer 
members. 


Are Most Board Members Civil 
Defense Lawyers? 


No. Trial lawyers compose the 
largest group, 43 percent. Next 
comes the general practitioner with 
29 percent followed by 14 percent 
who devote their practice to 
corporate and business law. The 
last two categories are probate with 
9 percent of the Board, and taxation 
is the primary area of practice for 
one Board member. 

Of the 15 trial lawyers, 3 are 
criminal defense lawyers, 6 are 
basically plaintiff lawyers, 5 are 
basically defense lawyers and one 
goes both ways! 

Overall, the composition of the 
Board represents a broad spectrum 
of law practice. 


Why Does the Board Always Stay at 
the Finest Hotels? 


The Tallahassee Hilton fancy? 
You must be kidding! Daytona 
Beach Hilton fancy? Well, not 
fancy but nice! Four of the six hotel 
locations this year had room prices 
in the $20 range. Only Tampa’s 
International Hotel and Marco 
Island went to the $30 single, $36 
double range. 

To better mix with the Bar 
membership, the Board met at 
locations this year from Destin to 
Ft. Lauderdale.The Board 
welcomes lawyers and judges to 
attend its meetings. A standing 
Board policy calls for a letter 
invitation to every local bar 
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association in the geographic area 
of the Board meeting to participate 
in the business sessions of the 
Board. 

No, the Board members are not 
all “fat cats” as sometimes accused. 
In fact the Board has one great 
pussy cat now, Frances Ann 
Jamieson from Cocoa Beach, who 
soon will be starting her second 
year on the Board and doing an 
outstanding job! 


1978 


Conclusion 


Why this fact and fiction? Failure 
of communication. Yes, some 
Board members do not communi- 
cate often with their constituents. 
Some are out front, writing to their 
circuit lawyers in letter form, 
articles in their local bar bulletin, 
reporting orally at each monthly 
local bar meeting and sitting with 
local bar boards of directors when 
they convene. Where the latter 
happens, there is understanding. 
Where the former happens, there is 
misunderstanding. 

You have a responsibility too! 
You need to keep current about 
your Board and what it does. If you 


can read, you can. Detailed 
coverage is superbly related in both 
the Bar News and Journal. So don’t 
sit back; be knowledgeable about 
what goes on in your professional 
association by staying in personal 
contact with your Board 
representative. 

As Florida Bar members, we all 
are fortunate to have such an 
unselfish, dedicated hard 
working group of people, whom 
we elect, serving in the leadership 
role of our Bar. They need our help, 
our input, our encouragement. 


MARSHALL R. CassEpy 
Executive Director 


April 17-April 30—The Florida Bar/Greek Isles Adventure. 

May 4-6—Young Lawyers’ Section Board of Governors Spring Meeting, Bahamas. 

May 7-12—University of Miami 33rd Annual Tax Conference, Eden Roc Hotel, 
Miami Beach. 

May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 

May 16-19—American Law Institute Annual Meeting, Mayflower Hotel, 
Washington, D.C. 

May 19-20—Economics and Management of Law Practice Section Seminar, 
Diplomat Hotel, Hollywood. 

May 30—Part I & III Bar Examination, St.Petersburg Hilton. 

June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 

June 28—Academy of Florida Trial Lawyers Legislative Seminar, Host 
International Hotel, Tampa. 

June 29—Academy of Florida Trial Lawyers Legislative Seminar, Omni 
International Hotel, Miami. 

July 12—The Florida Bar Committee and Section Chairmen’s Meeting. 

July 13-15—General Meeting of Sections and Committees of The Florida Bar. 

July 19-Aug. 3—Russia/Scandinavia Tour, The Florida Bar. 

July 25-26—Florida Bar Examination, Parts I, II, III, Miami Beach Convention 
Center. 


August 3-10—ABA Annual Meeting, New York City. 

August 13-August 30—The Florida Bar European Charter Flight. 

October 13-October 26—The Florida Bar Eastern Mediterranean Cruise. 
October 24—Florida Bar Examination, Parts I, III, Jacksonville Civic Auditorium. 


November 2-4—Academy of Florida Trial Lawyers Annual Convention, Doral 
Country Club, Miami. 
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Service to Members 


I think that the February issue of The 
Florida Bar Journal concerning 
malpractice risk management is a 
superb example of the service rendered 
by the Bar to its members. This issue 
should be required reading for all 
attorneys, and I suggest that copies or 
reprints should be available for issuance 
to new members of the Bar. Only by 
continued education and prodding can 
the control of risks be successful. 

There is a question in my mind as to 
whether the study of the Florida Bar 
experience as reviewed on page 86 
correctly reflects the risks by areas. 
While it no doubt is correct to state that 
Dade and Broward Counties 
experience the greatest number of 
exposures, it seems to me that in 
comparing risks these exposures should 
be weighed by the volume of practice 
concerned. 


RussELL McCausHaNn 
Ft. Lauderdale 


First Thing to Do: 
Check Context of Quote 


“They” ought to be after Lawyer 
Thomas P. Brown III if his preparation 
of cases is no better than that 
demonstrated in his inane and 
paranoaic article entitled, “Protect 
Yourself ,” in the February issue of The 
Florida Bar Journal. His use of a 
quotation from Henry VI suggests his 
grasp of his subjegt matter is as 
defective as his understanding of the 
play by Shakespeare. To use the line, 
“the first thing we do, let’s kill all the 
lawyers,” to support his position that 
lawyers are not popular, is fallacious to 
an extreme. 

The play portrays how, “the filth and 
scum of Kent” led by the murderous 
Cade, plotted the overthrow of the 
government. This group of barbarous 
villians knew that in order to seize 
control, and keep it, it would be 
necessary to put to death, “all scholars, 
lawyers, courtiers and gentlemen.” 
Cade proclaimed he would “burn all 
the records of the Realm: my mouth 
shall be the parliament of England.” 
And thus, in order to succeed in this 
monstrous plot he knew the first thing 
they must do is kill all the lawyers, for as 
Shakespeare understood, it is the 
lawyers who are the bulwark between 
civilized scciety and the ravages of the 
anarchist. 


JoHN R. HARRINGTON 
Fort Lauderdale 
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Discrimination in Employment 


Florida practitioners who deal with 
employment discrimination based 
upon handicaps should be aware of a 
decision which was not discussed in my 
article on the subject which appeared in 
the February 1978 Bar Journal. 

In Duran v. City of Tampa, 430 F. 
Supp. 75 (1977), the Honorable Ben 
Krentzman, United States District 
Court for the Middle District of 
Florida, found that a plaintiff had a 
meritorious private cause of action for 
deprivation of employment 
opportunity based upon the employer's 
erroneous belief that he was 
handicapped by epilepsy. The opinion, 
which deals with both 29 USC, §§783 
and 794, is one of but a few cases 
dealing with the statutes and should be 
reviewed by attorneys dealing with the 
subject. 

This case was not included in the 
article since it had not appeared in any 
research aids at the time the article was 
submitted for publication. 

I am grateful to Mr. Gregg Thomas 
of Judge Krentzman’s office for 
bringing the case to my attention. 


THomas M. GoNZALEZ 
Tampa 


Commends President 


Your efforts on behalf of The Florida 
Bar always merit commendation, but 
your President’s Page in the January 
Florida Bar Journal concerning lawyer 
discipline deserves particular mention. 
Your frankness in calling attention to 
the shortcomings of the discipline 
program will not only promote needed 
attention by the Bar, it will also 
engender confidence by the public. 
You will be able to look back on your 
administration as President with much 
satisfaction. 


RussELL McCauGHAN 
Fort Lauderdale 


Fair Amendment 


I read with great interest the 
comment in the February 1978, Florida 
Bar Journal on the so-called Fair 
amendment proposed by Insurance 
Commissioner Bill Gunter. 

I believe you are being unrealistic in 
looking at actual facts. If I get hit, it will 
be my luck to be hit by an out-of-state 
motorist whose insurance has expired 
and whose net worth is a negative 
figure. 

And in fact many a trial lawyer must 
admit that he has had to advise a client 


of the complete futility of bringing suit 
under circumstances similar to those 
outlined above. 

Therefore, realistically you are 
asking me to gamble that if I get hit, it 
will be by arich corporation with a very 
high liability insurance policy. Which to 
my way of thinking is not a bit realistic. 

Realistically, each person should be 
encouraged to take out an insurance 
policy which will pay a large sum in 
case of his death or total disablement or 
the death or disablement of his 
passengers and will cover hospital and 
medical expenses and replace lost 
income during temporary disablement 
for the owner and all passengers. 

There is no such policy on the market 
today. 

Instead of encouraging people to 
gamble that they will be hit by a rich 
motorist with lots of insurance, The 
Florida Bar should be encouraging 
insurance companies to issue policies 
which fit the actual facts of today’s 
world and should encourage the 
legislature to enact laws which 
recognize those facts. 


Davin B. HicciInBoTTOM 
Frostproof 


Aside from the merits of Insurance 
Commissioner Bill Gunter’s petition to 
abolish speculative damages, we 
question the propriety of The Florida 
Bar president to use The Florida Bar 
Journal to grind his own personal axe on 
a political issue. 

In this regard, Mr. Troutman may or 
may not represent my own personal 
view on this particular political issue. 
But whatever the case, he is probably 
using some of my _ involuntarily 
extracted dues money to foster his own 
view. 

We suggest that letters of this sort, 
including those from The Florida Bar 
president, be placed under “letters to 
the editor” where they belong in my 
opinion. 


Jerry V. WILKEY 
Coral Gables 


Editor's Note: The Florida Bar opposed 
Commissioner Gunter’s 1977 legislative 
packet which included elimination of 


general damages; the Board of 
Governors reconfirmed that position, as 
addressed in the proposed amendment, 
at the March 16-17 meeting in 
Tallahassee. 
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This is a line from the movie 
“Network,” said when a veteran 
newscaster put aside his prepared 
news script, and proclaimed the 
country to be in a predicament of 
huge proportions. He then 
suggested that his viewers get up 
from the television, open the 
nearest window, and shout at the 
top of their lungs, “I’m mad as hell, 
and I’m not going to stand for any 
more of this.” 

All over America, in large 
apartment buildings and _ single 
family dwellings alike, the people 
emerged from windows, shouting 
at the top of their voices, “I’m mad 
as hell, and I’m not going to stand 
for any more of this.” 

These are the sentiments of many 
of my constituents, a few of whom 
wrote me in response to the insert 
included in the February issue of 
the Journal. In effect these 
messages said, “I’m mad as hell 
about the CLE programs, the 
unauthorized practice of law 
program, designation, respon- 
siveness of the Board of Governors 
to its membership.” Although not 
among the messages, there surely 
are those who are “mad as hell” 
about a lot of other things such as 
cameras in the courtroom, 
discipline, advertising, special- 
ization, lawyer overpopulation, 
press derogation of lawyers. 

It’s easy to look at the world 
situation and our involvement, the 
inconveniences we resent, and 
despair. At such times, it’s 
appropriate to realize what is really 
important and that what is required 
for our happiness cannot be taken 
away by guidelines, regulations, 
bad press, and new requirements to 
practice law—these being family, 
friends, and God. Add to these 
good health and an interesting job, 
and everything else is surplusage. 
Someone told a story about a 
wonderful Jewish lady who would 
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“?’m Mad As Hell and I’m Not 
Going To Stand for Any More of This” 


often 


“The Lord is my 
shepherd. I should worry?” 

Now, that’s not to say we should 
give up on those things about which 


say, 


we have some influence and 
control. In that regard, peace of 
mind and an effective organization 
require a renewal to the democratic 
philosophy and the doctrine of 
chain of command. 

The democratic philosophy is to 
strive mightily to make your ideas 
the prevailing policy, but defer 
with hope and respect to the policy 
of the majority until another chance 
comes. Making a point to discuss 
the issues confronting our 
profession with members of the 
Board of Governors is imperative to 
making your policy the policy. 

The doctrine of chain of 
command requires a recognition 
that the Supreme Court is the final 
arbiter of our deliberations, the 
decisions of which we are obligated 
to honor. 

Through all this and the 
inevitable frustration that 
accompanies me, I confront myself 
by remembering that what is 
required for my _ happiness— 
friends, family, God and good 
health—cannot be taken away by 
the vagaries of The Florida Bar. 
The discipline of the mind to what 
is really important is not easy, but 
the reward is a modicum of peace 
of mind. 

With that as the predominate 
theme to which we should always 
return, here are comments typical 
of those received from the 
membership and my responses to 
them. Only those bearing signatures 
are quoted here but the lawyer’s 
name is not included since time did 
not permit my obtaining the 
writer’s permission. 


Comment: 


Take a bow! Your term reflects 
effort and ability. Take a brickbat! 


Instead of worrying about cruises, 
vacations, pushing excessive life 
insurance plans, get to the meat of 
professional liability insurance, at a 
price the lawyer can afford and the 
protection the client deserves. 
There must be one other company 
out there besides Poe. 


Response: 


During this past year, we spent 
$75,000 on a survey and gathering 
of statistics and expertise to 
determine the feasibility of a self- 
insured legal malpractice vehicle. 
During the last session of the 
legislature, The Florida Bar 
sponsored and successfully passed 
a bill which would enable us to do 
this. Our experts advise that the 
time is still not ripe for going with a 
self-insured vehicle. 

However, we have thoroughly 
investigated the availability of 
other companies, and Gulf 
Insurance Company is simply the 
only company available to us this 
year. Perhaps others will open up in 
the near future, but I doubt it. 

Our best hope is to go with a self- 
insured vehicle, and eventually our 
rates should be stabilized and 
possibly may come down. When 
the time is ready for that, we have 
the entity already created to 
accomplish it. 


Comment: 


Please pursue the possibility of 
The Florida Bar providing its own 
malpractice insurance program. 
We should be able to provide this 
coverage as economically as a 
private company, and any profit 
would benefit The Florida Bar. It 
would be helpful to survey Florida 
lawyers to see how many would 
participate in a “self insurance 
program.” 

I recently heard that The Florida 
Bar would be considering an 
increase in dues from the present 
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$75 to $125 due to inflation. I agree 
that inflation abounds and a dues 
increase is in order. However, 
inflation is an annual event, and I 
would like to suggest that our dues 
be automatically increased each 
year in proportion to the increase in 
the Federal Consumer Price Index. 
The matter of having to consider 
this subject periodically would be 
avoided. 

Thank you for the opportunity to 
write you and thank you for all your 
work in behalf of Florida lawyers. I, 
for one, deeply appreciate what 
you are doing for us. 


Response: 


Please understand that we are 
pursuing the idea of self-insurance 
as vigorously as possible. During 
the last session of the legislature, the 
Bar sponsored a bill creating the 
mechanics for a_ self-insured 
vehicle. The bill passed, and we 
have created an entity which can be 
activated just as soon as it becomes 
financially feasible. 

Regarding an automatic dues 
increase based on inflation, I think 
the lawyers of Florida would rebel 
at this, and we would have a 
tremendous morale problem. 
Comment: 


I think it is time lawyers got off 
their defensive posteriors and 
start asserting themselves—to the 
legislature, to the public, and to the 
media. As a whole, in my opinion at 
least, lawyers are much more 
responsive to the needs of the 
public than is any other profession 
and I feel that you, as our president, 
have demonstrated this. I hope your 
successor does the same. 


Response: 


Needless to say, I couldn’t agree 
more with your position that we 
should assert ourselves more with 
the legislature, the public, and the 
media. There is no doubt that 
lawyers are more responsive to the 
public than any other profession. 
Thank you for your compliments. 


Comment: : 


I feel that you have done an 
excellent job as president this past 
year. The activities of the Bar 
appear to have greatly increased 
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extending from legislation to many 
more CLE opportunities. 

I personally appreciate your 
representation of me and my 
profession and your willingness to 
stand up and show those who wish 
to destroy it that we will fight to 
preserve our existence as a 
profession servicing the legal needs 
of people. 

Response: 


Your statement is in total accord 
with my philosophy and your 
compliments to me much 
appreciated. 


Comment: 


My general impression of The 
Florida Bar is that of an exceedingly 
wasteful and inefficient operation. 
The Bar gives the ordinary 
practitioner the impression of a 
club which excludes him 
membership except for the 
privilege of paying dues. It 
communicates with its members 
poorly and does not seek to reflect 
the attitudes and opinions of a 
majority of lawyers. The Florida 
Bar takes strong positions on issues 
which are often meaningless or of 
no consequence and ignores areas 
of vital interest. Bar dues are 
presently too high in comparison to 
services offered. For example, the 
Committee on Unauthorized 
Practice of Law for all it has 
accomplished over the past three 
years should be disbanded or 
reminded of its responsibilities. The 
Bar should not make a profit from 
CLE courses. 

Response: 


I agree with some of your points 
and disagree with others. There is 
some truth to your statement 
concerning wastefulness and 
inefficiency, but during this last 
year, we have done a lot to 
eliminate waste and maximize 
efficiency. We have done this with 
better investment of our cash 
reserves and better control of travel 
of Florida Bar staff. I am still not 
satisfied, though, that we have done 
all we could. 

It is my impression that “any 
ordinary practitioner” can get 
involved in the operation of The 
Florida Bar through membership in 
a section, or on a committee or in 
local bar association work which 
can lead to membership on the 
Board of Governors, or a prominent 
position in the committee structure 


of The Florida Bar. In return for 
dues, the membership gets, among 
other things, a good discipline 
program, a client security fund, The 
Florida Bar Journal and The 
Florida Bar News. 


I agree with your statement 
regarding communication with its 
members. However, during the 
past two years, I feel we have 
communicated well with the 
lawyers. The Florida Bar News 
does a tremendous job of informing 
the membership assuming the 
membership reads the News. 


Regarding our not reflecting 
positions and opinions of a majority 
of lawyers, I think this is true. It has 
been true to a large extent in the 
past, and is still true during my 
administration. For example, the 
majority of lawyers are against 
advertising in any form; yet, The 
Florida Bar is adopting guidelines 
on advertising. However, I say we 
have no choice. The majority of 
lawyers are against closed panel 
group prepaid legal services. 
However, the United States 
Supreme Court gives no alternative 
but to approve these plans. A slim 
majority of lawyers oppose 
nonlawyers in the grievance 
structure. However, the Board of 
Governors voted to introduce 
nonlawyers in the grievance 
machinery based on information 
from the 18 other states that have 
nonlawyers included and 
information that nonlawyers 
establish tremendous credibility in 
the eyes of the public and thereby 
enhance the image of the lawyers. 
There are a lot of issues in which the 
leadership votes differently from: 
the membership because of more 
information... . 

Based on the comparison of our 
dues with other states, and 
particularly with states with a 
lawyer population comparable to 
ours, our dues structure is well in 
line.... 

I disagree with your statement 
concerning making a profit from 
CLE. It is simply a matter of 
philosophy. I think the test should 
be whether or not the fee for the 
courses is a reasonable fee. Any 
profit that is made is used to finance 
our programs. 


Comment: 


I think that you have handled 
your position with power and 
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grace, and you have attempted to 
stop the wrecking gang. The 
wrecking gang may sometimes 
render useful service but my advice 
to lawyers is: Always join hands 
with the construction crew and you 
help the construction of a powerful 
Bar that will pull together. 
Response: 


Thank you for your encourage- 
ment. Be assured all of my energies 
are directed to serving the lawyers 
of Florida. 

Comment: 


I appreciate your frank approach 
to the problems of The Florida Bar. 
I feel the “average” lawyer in 
Florida who actually has to practice 
law to make a living has been well 
represented by you as president. 
More time and effort should be 
devoted to law office economics 
and management. Legal internship 
should be required before 
admission to the Bar. 

Response: 

Thank you. The Florida Bar will 
be conducting seminars on law 
office economics and management. 
I favor the concept of legal 
intership unequivocably. However, 
The Florida Bar does not have the 
power to inaugurate it but the 
Supreme Court does. I would like 
to see the Board of Governors 
officially support that prerequisite. 
Comment: 


I think the efforts of the Bar, 
hounded by the legislature, to firm 
up certification requirements of a 
lawyer's trust or escrow account 
whereby the lawyer or the bank 
must submit the identity and 
amount of money of the clients of 
such lawyers, is not a proper inquiry 
by the Bar or agency as a matter of 
right. The only inquiry is as to 
propriety and prove non- 
comingling of funds. 

The less that the Bar indulges in 
setting up ministerial requirements 
and certifications by lawyers the 
more the Bar remains a profession. 
The more requirements of lawyers 
as to ministerial or office 
procedures, the more the 
profession becomes a guild. For 
every offender, examine and if 
probable cause, prosecute. For the 
goodly remainder, leave them in 
peace. 


Response: 
Although your sentiments accord 


VOLUME 52, NUMBER 4, APRIL 1978 


with mine, I must say that I support 
certification and regulation of 
lawyers’ trust accounts because the 
times give us no choice. Believe me, 
we are being pushed in a corner by 
those forces who would destroy our 
credibility to represent the public. 
Certification and more stringent 
disciplinary rules effective 
weapons to counter those forces. 
Comment: 


CLE is being used as a profit tool 
rather than a service to the Bar. This 
is wrong. I voluntarily attended 
most all CLE courses before 
designation. Now that it is required, 
why does the Bar presume I am no 
longer a member of an honorable 
profession and require me to attend 

. . This is an affront to each of us. 
Response: 


First of all, I agree that 
designation is not the elixir of life. 
However, neither designation nor 
CLE is required. If you do not care 
to designate, you do not have to, 
and you do not have to go to any 


CLE courses. There are apparently 
others who like CLE and want to 
participate in it. I would oppose 
compulsory designation, com- 
pulsory CLE, or compulsory 
certification. However, I support it 
when it is discretionary. 

It is my strong suggestion for 
those who read this page to 
continue to express your opinions to 
the officers and Board of Governors 
of The Florida Bar. If you disagree 
with the positions we have taken, I 
hope you will tolerate them 
nevertheless if for no other reason 
than that you believe they were 
arrived at in good faith. Our 
programs and goals have one 
common theme: To instill in the 
public mind that lawyers are 
indispensible to a free society, and 
our ability to serve the public must 
be fiercely guarded. 


RussELL TROUTMAN 
President 
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The objective of Law Day 1978 on 
May 17 is to foster public 
understanding about the role of law, 
the courts, and the legal profession 
in making access to justice and 
legal services more readily available 
to all. This task has been assigned 
to local and state bar associations 
across the nation annually by the 
American Bar Association. 

Before implementing such a 
noble objective, lawyers may profit 
by evaluating accessibility, quality 
and equality of justice in their areas 
of legal work. 

Using that premise, the Journal 
invited a cross section of lawyers 
representing the courts, the 
indigent, minority groups, civil 
litigants, state prosecutors and 
others to give their views about 
access to justice in Florida, its 
strong points and its needs for 
improvement. Their opinions are set 
out on the following pages. 
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The Florida Bar joins the 
American Bar Association and 
Americans everywhere in_ its 
unstinted recognition and 
promotion of Law Day, U.S.A. - 
“The Law - Your Access to Justice.” 

Justice is the most basic of all 
human rights. The law, exemplified 
by our American jurisprudence, is 
the vehicle to justice. The legal 
profession, through The Florida 
Bar, seeks to implement the 
fundamental principles of the law 
on the highway to justice. Its Law 
Week and American Citizenship 
Committee is one of its many 
instruments to clear the road and to 
accomplish an unobstructed access 
to justice. 

We seek to promote and 
inculcate in our youth and newly 
naturalized citizens the true 
American concept of law and 
justice, as fundamental in the 
permanent establishment of our 
constitutional government and 
American democracy. Our basic 


ideals have withstood and will 
withstand the changes of our times. 
They will be fostered with the 
continuing improvement of our 
quality educational standards, the 
constant and tireless development 
of our technology, the fantastic 
scientific achievements and_ the 
inconceivable accomplishments 
that the future holds in store. 

We salute Law Day, U.S.A., the 
day set aside as symbolic of justice 
for all peoples everywhere. We 
cherish Law Week, Florida, to 
commemorate our dedication to 
our high standard of American 
citizenship for all who seek, or are 
born to, freedom, liberty and 
justice within our shores. 


Orto C. STEGEMANN 
Chairman, Law Week and 
American Citizenship Committee 
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Law Day 


Better Procedures for Disposition of Litigation 


By Judge George C. Young 


It is customary on Law Day each 
year for lawyers and judges to 
eulogize our system of law—to 
espouse accolades for past 
accomplishments and to praise the 
continuing objectives of the law as 
so well delineated in our Federal 
Constitution. Law Day might also 
serve as an opportunity for an 
objective appraisal of whether our 
system as presently conducted will 
provide meaningful access to 
justice next year and in the years to 
come. 

Legislative bodies, both state and 
federal, and appellate courts, both 
state and federal, are continually 
increasing the jurisdiction of courts. 
It seems that every facet of human 
relationships is becoming a matter 
for litigation in the courts. While on 
initial observation this might seem 
to be providing greater access to 
justice, that result does not 
necessarily follow. Because more 
and more people are filing more 
and more law suits over every 
conceivable subject, the ability of 
the judicial system to handle the 
epidemic of litigationitis is in doubt. 
This should be a_ matter of 
immediate great concern to the 
legal profession. True access to 
justice is not accomplished by 
merely the right to file a complaint; 
justice is accomplished only when 
the merit of the claim has been 
determined and appropriate 
judgment entered. 

The tremendous expense and 
consumption of time involved in 
the prosecution of a law suit is today 
a deterrent to many middle income 
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persons from pursuing in court a 
justifiable claim. If the law is to 
provide access to justice for these 
people then some new and better 
procedures must be developed for 
the disposition of litigation. 
Increasing the number of judges 
and court related personnel is not 
the long-run answer. The solution 
must consider the financial 
capabilities of the participants and 
the public to bear the cost. Lawyers 
and judges as the artisans of the law 
have the primary responsibility for 


_ devising and initiating the reforms 


needed to perpetuate law as the 


access to justice. Law Day 1978 isa 


good time to dedicate ourselves to 
that goal. oO 


Judge George 
Cressler Young has 
been on the United 
States District Court 
for the Middle 
District of Florida 
since 1961 and has 
been chief judge of 
that court since 
1973. He graduated 
from the University 
of Florida with 
honors with A.B. 

YOUNG and LL.B. degrees. 
He also took post-graduate courses in 
taxation and administrative law from 
Harvard University. 

In addition to practicing law he has been 
an administrative assistant toa Congressman 
and U.S. Senator and an attorney with the 
Lands Division of the Department of Justice. 
He is a former member of The Florida Bar 
Board of Governors and member of the 
Judicial Conference of United States 
Committee on the Administration of Federal 
Magistrates System. 
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People Who Cherish Freedom and Want Justice 


By Judge Winston E. Arnow 


Ours is a nation of freedom under 
law, with justice sought for all. We 
seek to assure justice for all through 
the law and its interpretation, 
administration and enforcement. 
So it is that access to justice in this 
nation is of paramount importance. 
For if ever there is to be 
accomplished justice for all, there 
must be access to it for all. 


The goal of justice for all has 
always been and always will be a 
difficult one to achieve. Yet in 
striving toward it we have at least 
made progress. 


We have come a long way toward 
eliminating discrimination 
associated with race, sex or creed. 
We have fostered and promoted 
education striving to make it 
equally available for all. We have 
sought to preserve free enterprise, 
yet through laws such as those 
dealing with monopoly and unfair 
competition, we have also sought to 
keep it truly free. We have 
extended helping hands to our old, 
our infirm, our ill and our poor. We 
have tried, and with some success, 
through changes in court structures 
and in procedural and evidentiary 
rules to make judicial processes 
more responsive to the needs of 
litigants. We have devised ways of 
providing legal representation for 
litigants financially unable to 
provide it for themselves. We have 
endeavored to upgrade the 
character and ability of those 
primarily responsible for the law’s 
interpretation and enforcement — 
the lawyers and the judges. 
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We have made mistakes and 
undoubtedly will make more. I 
believe, however, it may be fairly 
said that on balance the changes 
made in the law and our methods of 
dealing with it have improved 
access to justice and consequently 
brought us closer to providing 
justice for everyone. 


As I look back over the years of 
my life, it appears to me that 
probably our greatest accomplish- 
ment has come in the change in 
attitude and views of the bulk of our 
citizenry. We are becoming, it 
seems to me, more and more a 
nation of people who cherish 
freedom and want justice not only 
for themselves but for all others. 


We have made progress, but we 
still have far to go. 


For example, we have come a 
long way in our courts from the 
days when we spent more time on 
pleadings than on getting to the 
merits. But our cases still far too 
often move too slowly. We need to 
find better ways of speeding up 
decisions, without impairing their 
quality, both at trial and appellate 
levels. 


As access to justice provides our 
greatest hope for justice for all our 
people, we must constantly strive to 
upgrade and improve the law, and 
its administration and enforcement. 
In so doing, we at least bring 
ourselves closer to that perhaps 
never wholly attainable, yet 
wonderful, goal of justice for all’o 
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Judge Winston E. 
Amow was ap- 
pointed to the U.S. 
District. Court for 
the Northern Dis- 
trict of Florida by 
President Lyndon 
Johnson in 1968. He 
is now chief judge of 
that district. He 
received his B.S.B.A. 
from the University 
of Florida i in 1932 and his J.D. from 
that University in 1933. 

Judge Arnow is a former member of 
The Florida Bar Board of Govenors. He was 
a member of the Bar's Committee on Rules 
of Civil Practice that drafted Florida’s 
changed rules and chairman of the 
committee that revised and consolidated 
them into the 1954 Rules of Civil 
Procedure. He has authored Florida 
Practice Rules Annotated, 1937. 
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Continuing Legal Education Essential to Obtain Justice 


By Chief Justice Ben F. Overton 


The Law Day theme “The Law - 
Your Access to Justice” denotes to 
the citizen the need and importance 
of the law in our democratic society 
in order to achieve justice. As 
important is the knowledge a 
lawyer should have about the law in 
order to obtain justice. 


Legal education, and in 
particular continuing legal 
education, must change to meet the 
new needs of the practicing lawyer. 
We must look to the development 
of in-depth legal education 
programs and academic master’s 
degree programs to further 
enhance our competency. 


The responsibility of the legal 
profession in the affairs of life is 
expanding rapidly. More and more, 
the citizens of this country are 
turning to attorneys and the courts 
to handle their problems and to 
solve many new types of potential 
claims. The legal profession as well 
as the public recognizes the 
increased complexity of the law. As 
a result, both the profession and the 
public have a greater interest in and 
concern for the competency of 
practicing attorneys. This concern 
has been highlighted in part by 
Chief Justice Burger’s recent 


comments concerning the. 


competency of the trial bar. 


Florida has generally led the field 
in recognizing the need to establish 
continuing legal education 
programs to ensure that the legal 
profession provides competent 
representation for the public. 
Multiple changes in the law, its 
complexity, and the desire of 
members of the profession to 
specialize require improvements in 
our continuing legal education 
programs. The present educational 
programs are no longer adequate. 


I foresee that legal education, and 
particularly continuing legal 
education, will be substantially 
changed because of our need to 
advance our legal knowledge. 
There is presently a desire and an 
appetite in the practicing bar for in- 
depth continuing legal education 
courses. We are presently moving, 
and must continue to move, from 
the informational update type of 
continuing legal education 


programs to extended in-depth, 
degree-awarding programs that are 
structured in a manner which 
would allow practicing lawyers to 
participate without an extended 
absence from their private practice. 

I see an immediate need for in- 
depth programs of one-to-four- 
weeks’ duration. If it can be done 
for judges, why can it not be done 
for lawyers? The experience of The 
Florida Bar with the one-week trial 
advocacy program illustrates the 
desire of the legal profession for this 
type of program. Similarly, 
California, for over four years has 
offered these kinds of in-depth 
programs in other areas of the law 
including taxation, wills and estates, 
securities and labor law. 

In addition to these one-to-four 
week in-depth continuing legal 
education programs, the law 
schools could develop degree- 
awarding academic programs 
designed for the practicing lawyer. 
Why shouldn't degree-awarding 
programs be developed that would 
allow a practicing attorney to enter 
into such a program without the 
need to take a ten-month or one- 
year leave of absence? Why 
shouldn’t a master’s degree 
program be developed for a 
practicing lawyer so that he may 
attend classes for four to six weeks 
each summer during a two- or 
three-year period, doing any 
required research project during 
the interim? An example of this 
kind of program is being 
considered for appellate judges at 
the University of Virginia School of 
Law. This project is sponsored by 
the Appellate Judges Conference of 
the American Bar Association. The 
proposed LL.M. program in 
judicial administration envisions a 
degree awarded after three 
summer sessions. 

The concept of master’s degrees 
earned by attending several short 
summer sessions is only new for the 
legal profession. It has been done 
for years for educational degrees. 
This type of program would allow 
an attorney to increase his 
knowledge in a specialized area of 
the law and _ still maintain a 
livelihood through his private 
practice. Not only should a lawyer 


be able to have the alternative of a 
master’s degree in taxation but he 
should have the same opportunity 
in other fields of specialization as 
well. Why not provide a master’s 
degree in trial advocacy, appellate 
advocacy, labor law, and similar 
specialties? 

Such a program would require a 
joint effort by the practicing bar 
and the academic community. 
There must be a recognition by the 
law school on the one hand that the 
practicing lawyer is not like the 
undergraduate law student, and by 
the practicing bar that there is a 
need for a structured academic 
program. It would require special 
considerations, but it is a program 
that is needed in this day and time 
of specialization and rapid change 
in the law. 

We must keep open minds to new 
ideas that will effectively provide 
the legal profession with a means to 
improve the administration of 
justice. Providing these degree- 
awarding programs may be a new 
idea, but hopefully it is an idea 
which will improve our ability to 
obtain information and make us all 
better members of the legal 
profession. We must remember that 
it matters not how many degrees 
one has or what his IQ is—the 
uneducated are those who stop 
learning. oO 

Chief Justice Ben 
F. Overton was 
appointed to the 
Florida Supreme 
Court by Governor 
Askew in 1974, the 
first justice to be 
selected under the 
merit selection 
process. Justice 
Overton was subse- 
quently elected to a 
six-year term in 
September 1974. He 
was selected by members of the court to 
serve as chief justice for a two-year term. 

Justice Overton received a B.S. in business 
administration and J.D. from the University 
of Florida and has received honorary Doctor 
of Law degrees from Stetson University and 
Nova University. He served for nearly ten 
years as a circuit judge in both the civil and 
criminal divisions and was chief judge of his 
circuit for three and one-half years. 

He presently chairs the Conference of 
Chief Justices’ Committee on Judicial 
Education and an ABA Committee to Draft 
Standards for the Enforcement of Judicial 
Discipline. 
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Judicial System — Converting Ideology from Theory to Fact 


By Judge Edward F. Boardman 


The theme of Law Day U.S.A. 
for 1978, “The Law - Your Access to 
Justice,” immediately brings to my 
mind that the bench and bar have a 
continuing, dual obligation and 
responsibility to proclaim and 
ensure the validity of our law and 
the courts. Order will prevail only if 
we rely upon the law and act by the 
law. Familiarization of the public 
with the legal system through 
education and exposure to _ its 
paramount role in our lives is an 
enormous contribution of Law Day 
and similar programs conducted 
throughout the year. Nonetheless, 
without the public’s acceptance of 
the predominance of the system 
and acknowledgment of the 
efficacy of the legal process, these 
efforts will not stimulate interest in 
nor encourage respect for our 
system of justice. 


If our legal system is to succeed, it 
must reflect the political, social, and 
economic philosophy of the 
majority of its citizens which is 
subject to change commensurate 
with change in our style of life. In a 
representative democracy the legal 
system fails to accomplish its 
purpose whenever the laws do not 
correspond to the concerns of the 
people or whenever the laws are 
enforced contrary to the rights of 
the affected individual. A 
breakdown in our legal process 
results in loss of confidence in the 
capacity of the system to ensure the 
justice it purports to ensure 
accompanied by a deterioration of 
the authority which must 
necessarily be commanded by the 
law if order is to be maintained. 


Under both the United States and 
Florida Constitutions, while the 
opinions of the majority are 
necessarily accorded priority, the 
minority is guaranteed that its 
convictions will be safeguarded 
and protected. The principle, even 
though of constitutional magnitude, 
is meaningless, however, unless it is 
capable of being enforced. 
Ultimately, the burden of ensuring 
that ideology is converted from 
theory to fact falls on the judicial 
system. When rights of the majority 
and of the minority are exclusive of 
one another and when protection of 
the majority’s rights ultimately 
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depends on protection of the 
minority’s rights, our system of 
justice is put to a severe test. We are 
currently embroiled in a test of this 
nature in an attempt to resolve 
certain civil litigation exemplified 
by the Bakke case. 


Access to justice from either the 
civil or criminal process requires 
more than availability of a 
courtroom. In this country each 
individual is professed to be 
guaranteed an equal opportunity to 
receive a fair result from an 
impartial application of the law as 
established by the majority of his 
fellow citizens. Implementation of 
this right requires that all phases of 
the legal process be responsive to 
the individual from the adoption of 
laws which account for the rights of 
the minority to application of these 
laws in a manner in concert with 
those rights. A system which is 
responsive to the needs of the 
people it serves must provide the 
means to effectively protect one’s 
rights in both form and substance. 


Weare all aware of the significant 
advances which have been made 
toward ensuring the individual's 
constitutional rights to a fair trial in 
the criminal arena by expansion of 
the concept of due process of law. 
Furthermore, we have _ learned 
from experience that the traditional 
criminal process is not designed to 
address all the aspects of the 
criminal problem and are 
investigating alternatives to formal 
court action. Unfortunately, even 
the best of these programs cannot 
alleviate the overcrowding in 
Florida’s municipal and county jails 
and state prisons, rectify the 
disparity in sentences imposed for 
the identical criminal offenses, 
reduce the disproportion between 
the crime rate of certain minority 
groups and of the population 
generally, ease the burdensome 
caseload of the public defender, or 
ensure the future capacity of the 
trial and appellate courts, which are 
currently working at their 
maximum to dispose of criminal 
charges efficiently, while according 
the accused the full panorama of his 
rights. 

Individual rights in the civil 
process have not received the same 


attention. However, the current 
trend is toward development of 
these rights in the civil arena. While 
not yet accorded the status of a 
right, the provision of counsel to 
those who could not otherwise 
afford it for some types of civil 
matters is sponsored by the state 
and local governments and by bar 
associations. Further illustration of 
this evolution appears from the 
legal theories which are being 
successfully advanced in the courts 
and by the legislation which is being 
adopted by the legislatures. For 
example, the relatively new 
concept of consumers’ rights was 
developed by expansion of 
traditional tort and contract law 
and has been since codified into a 
substantive area of law. However, 
the advancement of individual 
rights in the civil process should not 
be cause to ignore the feasibility of 
alternatives to the established 
judicial system such as citizens’ 
settlement boards which in some 
instances can more efficiently and 
expeditiously respond to the 
people’s demand for justice. 

We must be ever watchful that 
the system not be allowed to 
become so complex that it excludes 
the typical citizen from meaningful 
participation. It is axiomatic that 
when the laws cannot be 
comprehended by those _ they 


Judge Edward F. 
Boardman has been 
on the Second 
District Court of 
Appeal since 1973. 
He graduated from 
the University of 
Florida with a B.S. 
B.A. and LL.B. 
degrees. Judge 
Boardman, in addi- 
tion to being in 
private practice in 
Miami and Tampa, was appointed in 1961 by 
President John F. Kennedy as U.S. attorney 
for the Southern District of Florida and then 
reappointed by President Lyndon B. 
Johnson as a U.S. attorney for the Middle 
District. He is a member of the Hillsborough 
County Bar Association and the American 
Bar Association. 
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purportedly serve and the legal 
process riddled by twists confusing 
to all but craftsmen skilled in tactics 
strategy, the system has 
become the master and the people 
have become its servants. Admitted 


that our legal system is subject to 
legitimate criticism and granted 
that it has not as yet been made as 
effective, as expeditious, or as 
accessible as the citizens require 
and demand, I cannot conclude 


Quality of Improvements in the Justice System 


By Judge Guyte P. McCord, Jr. 


When we consider access to 
justice, we necessarily must 
consider delay in the system. I am 
sure we all recognize the timeworn 
cliche—“Justice delayed is justice 
denied.” The public and the legal 
profession justifiably have 
demonstrated a growing concern 
over the length of time it takes for a 
case to move through the appellate 
process. Appellate delay is likewise 
of great concern to the judges of the 
District Court of Appeal, First 
District, and we are constantly 
attempting to make improvements 
in our internal procedures designed 
to expeditiously move our heavy 
caseload without sacrificing the 
careful and thorough attention that 
should be given to each case. 

For several years we have 
advocated adding additional 
judges to the appellate courts. Both 
the Chief Justice and the legislature 
have responded favorably, and 
now each appellate court has seven 
judges. Even with the additional 
judges, however, we are faced with 
extremely heavy caseloads per 
judge in comparison with other 
appellate courts in the country. 
National experts tell us that in an 
appellate court which sits in panels 
of three the number of dispositions 
per year per judge should be 
limited to about 100 in order to 
avoid jeopardizing the essential 
qualities of the process.' During the 
1976-77 fiscal year, the First District 
Court averaged 311 cases disposed 
of per judge (933 cases participated 
in per judge). By comparison, data 
furnished by the National 
Conference of Appellate Court 
Clerks for the year 1975 shows that 
California intermediate appellate 
court judges had _ primary 
responsibility for an average of 188 
cases per judge, Michigan (with a 
population similar to Florida) had 


! Justice on Appeal, by Professors Paul D. 
Carrington, Daniel J. Meador, and Maurice 
Rosenberg, West Publishing Co., 1976. 
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198 cases per judge, and Missouri 
had 72 cases per judge.? 

The biggest bottleneck in the 
appellate process is delay in the 
preparation and filing of transcripts 
in the appellate courts. Due 
apparently to a shortage of court 
reporters, the trial courts and the 
appellate courts have found it 
necessary to grant repeated 
extensions of time to court reporters 
for the preparation and filing of 
transcripts. In addition, the 
appellate courts are confronted 
with numerous motions of 
attorneys for extensions of time to 
file their briefs. These are problems 
which have been with us for a long 
time, but if they can be resolved, 
the time consumed by an appeal 
will be greatly shortened. 

The 1977 Legislature provided 
two additional legal research 
assistants to the District Court of 
Appeal, First District. They are in 
addition to the research assistants 
we previously had—one for each 
judge and two for the chief judge. 
This additional staff has enabled us 
to incorporate a central staff system 
which has been used successfully 
by appellate courts in other states. 
Our two additional research 
assistants comprise the nucleus of a 
central staff for our court. We are 
asking the upcoming legislature to 
provide two more research 
assistants in order that we may 
expand our embryo central staff to 
four. These lawyers of the central 
staff in effect will shepherd each 
case through the appellate process 
from the time it is filed. They will 
constantly work to move the cases 
and eliminate logjams. Also, they 
will read the briefs and screen all 
cases, separating the less 
complicated from the more 
complex in order that the judges may 


2 These figures are based upon cases filed 
divided by the number of judges while 
Florida cases per judge are based upon cases 
actually disposed of. 


without stating that with all its 
defects and deficiencies our 
collective labor has produced the 
best, the very best, system of 
providing uniform and impartial 
justice yet devised. Oo 


consider the less complicated cases 
on a more expedited schedule. For 
the less complicated cases in which 
oral arguments are requested, we 
have established a summary oral 
argument calendar. Time for oral 
argument is reduced on_ this 
calendar from 20 minutes to the side 
to 10 minutes to the side. Thus, 
instead of hearing the usual six cases 
per day as we do on the regular oral 
argument calendar, a panel hears 12 
per day on the summary calendar. 
Full time, as in the past, is reserved 
for the more complicated cases. We 
have found that this system has real 
merit. 

The Second District Court of 
Appeal has also had success in its 
experiment with a central staff. Asa 
result of these successes, our sister 
district courts are also seeking 
additional personnel the 
upcoming session of the legislature 
to implement the system. With this 
innovation fully implemented with 
adequate staff, the appellate courts 
can dispose of more cases in a 
shorter period of time without 
sacrificing the careful attention 
each case deserves. In this way, 
with the help of the legislature, we 
are constantly moving forward to 
reduce to a minimum the denial of 
justice through delay. Oo 


Judge Guyte P. 
McCord, Jr., is chief 
judge of the First 
District Court of 
Appeal in Talla- 
hassee. He received 
his LL.B. and J.D. 
degrees from the 
University of Fla. 
Judge McCord 
earlier served as 
judge of industrial 
claims, Leon County prosecuting attorney 
and assistant general counsel of the Florida 
Public Service Commission. He was for 13 
years a judge in the Second Judicial Circuit 
and in 1972 served as chairman of the Florida 
Conference of Circuit Judges. He has beena 
district court of appeal judge for four years, 
serving as chief judge for the last 10 months. 
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Maintaining Quality of Appellate Justice 


By Judge James E. Alderman 


Appellate review is essential to 
the administration of justice. If 
appellate courts do not function 
properly, the law—as an access to 
justice—is affected. The ability of 
appellate courts in Florida to 
perform their function is presently 
threatened because our district 
courts of appeal are being 
swamped by an ever-increasing 
torrent of appeals. To preserve the 
integrity of our appellate system 
something must be done either to 
reduce the number of appeals or to 
increase the resources of our 
appellate courts. 

During the five-year period 1972- 
1976 the number of filings in the 
four district courts nearly doubled, 
jumping from 4813 to 9113 per year. 
The greatest increase occurred in 
the Fourth District, which leaped 
from 1233 to 2772, a rise of almost 
125 percent in five years. Several 
factors have contributed to the 
drastic increase in appellate filings. 
The most obvious is our ballooning 
population. Florida, with an 
estimated population of 8,452,000, 
up nearly 25 percent since 1970, is 
the third fastest growing state in the 
nation. But new population is not 
the only reason. Part of the increase 
may be attributable to public 
defender representation of persons 
convicted of crimes, a practice 
which has greatly increased the 
number of criminal appeals. In 
addition, civil litigants appear to be 
less willing than formerly to accept 
the results of trial and are more 
prone to persist in their contentions; 
this might be explained to some 
degree by altered social attitudes 
toward courts and litigation. 

Whatever the cause, there is no 
doubt that our appellate courts are 
being asked to resolve more and 
more disputes. There is a limit to the 
number of decisions which any 
appellate judge can make without 
jeopardizing the essential qualities 
of the process. The leading treatise 
on the subject, Justice on Appeal, 
by Carrington, Meador, and 
Rosenberg, suggests that the limit is 
about 300 decisions each year for 
any one judge, or about 100 
decisions per judgeship if the 
judges sit in panels of three. This 
means that each of our district 
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courts of appeal, each with seven 
judges, should be making about 700 
decisions per year. 

Of course every case that is filed 
in an appellate court does not 
require a decision on the merits. A 
number of cases are voluntarily 
dismissed, and others, defective or 
frivolous, are summarily dismissed 
by the court. However, even after 
these cases are discounted, it 
appears that each appellate judge in 
Florida is called upon to participate 
in an average of more than 600 
decisions on the merits each year, 
more than twice what he should. 
The quality of appellate justice 
cannot be maintained at this rate. 
The symptoms are already 
apparent: In an effort to keep up it 
has already been necessary for our 
courts to shorten the length of oral 
arguments and in many cases to 
deny oral argument altogether. 
There have also been substantial 
delays in making dispositions, even 
after an appeal is ready for 
submission to a panel for decision, 
and there have been too many per 
curiam decisions without a written 
opinion to explain the basis of the 
court’s decision. 

Some reduction in the number of 
appeals might be achieved by 
legislative action removing 
unintended incentives for 
groundless appeals and imposing 
sanctions against those litigants who 
take an appeal that is not well 
founded. For example, the interest 
rate on money judgments pending 
appeal could be increased so that it 
would be to the judgment debtor’s 
advantage to delay payment, or 
provision could be made to allow 
attorneys’ fees to the prevailing 
party in all civil appeals. This might 
discourage the filing of a number of 
borderline appeals, but it is not 
realistic to expect such steps to 
reduce the number of appellate 
filings to a manageable level. 

Substantial relief can come only 
by expanding our appellate court 
system. The cost of appellate justice 
is small in relation to other public 
expenditures. The combined 
annual budgets of the four district 
courts total less than $4 million, as 
compared with the overall state 
budget, which exceeds $5.5 billion. 


The price paid by the citizens of 
Florida when their appellate courts 
are unable properly to carry out 
their constitutional function far 
exceeds the monetary costs of 
creating the judicial resources 
necessary to maintain a high level of 
appellate justice. Florida’s district 
court judges are working nights and 
weekends trying to keep their heads 
above the rising tide, and yet the 
very nature of the deliberate act of 
judging requires that it not be 
performed at a frantic pace. Time 
for reflection and study is 
necessary. Our entire judicial 
system will be adversely affected if 
the present burden on our appellate 
courts is allowed to become a 
permanent condition. 

The creation of additional 
judicial resources is essential. It 
could be accomplished by simply 
adding more judges to the existing 
district courts. However, this is not 
recommended because there is a 
limit to the number of judges that 
can be efficiently employed in a 
single court. What is needed 
immediately is a fifth district court 
of appeal. A new _ seven-judge 
appellate court would increase the 
judicial resources of our courts of 
appeal by 25 percent. This still 
would not bring us within the 
recommended standard of one 
judge for each 100 decisions on the 
merits, but it would at least lighten 
the burden on our appellate courts 
so that a high standard of appellate 


justice can be maintained. Oo 
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appointed to the 
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Court bench on 


March 15 by Gover- 
nor Reubin Askew. 
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was chief judge of 
the Fourth District 
Court of Appeal in 
West Palm Beach at 
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undergraduate degree from the University 
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A False God 
By Irwin J. Block 


Must we succumb to the god of 
speed? We hear that by paying 
homage to this false idol all of the 
problems and difficulties plaguing 
our judicial system will simply 
disappear. 

Speed—speed—speed has 
become the battle cry of judicial 
reform even though the god of 
speed has already proved itself to 
be false and hollow. Most of our 
federal courts have already denied 
the public the right to have its own 
lawyers interrogate prospective 
jurors to ferret out bias and 
prejudice. This has proved to be an 
unfortunate concession to the god 
of speed. A judge simply cannot be 
expected to expose a_ potential 
juror’s hidden bias and prejudicies 
by the use of antiseptic questions. 
Potential jurors are no doubt 
intimated by the court’s presence; 
they naturally tend to answer 
questions propounded by the court 
in a manner which they think the 
court will approve. As a result, 
court-conducted voir dire is an 
ineffective tool which does little 
more than elicit a_ litany of 
programmed responses. 

By contrast, an attorney- 
conducted voir dire is aimed at 
discovering hidden bias and 
prejudices of potential jurors. An 
individual attorney has the 
opportunity to tailor his voir dire to 
the facts involved and he may 
formulate and propound questions 
as he observes the juror’s facial 
expressions and body movements. 
He may also observe whether or not 
the juror is disturbed by the 
question propounded in spite of the 
answer given. At this stage in the 
judicial process, the attorney’s 
intervention is critical. 

Recently, a judge in the United 
States District Court for the 
Southern District of Florida asked 
potential jurors whether “any of 
them would be prejudiced against 
the defendant because the charge 
involved narcotics.” Although 
every member of the potential 
panel denied such prejudice, one of 
the jurors clenched her lips and 
appeared visibly upset by the 
question. When defense counsel 
was granted permission to conduct 
a reasonable but limited voir dire 
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examination, he approached the 
juror involved and mentioned to 
her that she appeared to be upset by 
the question propounded by the 
court. Counsel assured the juror 
that there was nothing wrong with 
entertaining a bias or prejudice as 
long as it was brought to the 
attention of all involved. Counsel 
then asked the juror to reflect a 
moment and to examine her 
conscience in order to determine if 
she could honestly consider herself 
impartial in a involving 
narcotics. The juror, visibly 
relieved, stated that she did not 
believe that she could be impartial 
because of an incident involving a 
member of her family and the use 
of narcotics. Although, in this 
instance, it took an extra 45 minutes 
for counsel to voir dire the 
prospective panel, speed gave way 
to justice. 

Apparently, the elimination of 
lawyer-conducted voir dire has not 
satisfied the insatible quest for 
speed. Now the worshippers of that 
false god espouse the elimination of 
jury trials in civil cases and, 
notwithstanding our constitutional 
guaranty to trial by jury, in criminal 
cases as well. The elimination of 
jury trials is hailed as a panacea, a 
mystical cure for the backlog 
existing in our courts. But this 
so-called panacea does nothing to 
cure the pervasive illness which 
infects our judicial system. Instead, 
it threatens to undermine the very 
foundation upon which the 
American system of justice is built. 
The buffer between autocratic 
authority and the rights of the 
people is our American system of 
jury trials. This delicate balance is 
now threatened. History has taught 
us that too much power in the hands 
of too few people invariably results 
in the loss of individual freedom. 
The jury is a unique judicial body 
bound by conscience alone— 
interest and influence do not invade 
its sphere. Juries, answering to no 
one but their own consciences, have 
time and time again returned 
verdicts which were unpopular and 
contrary to political pressures. 
Many of these “unpopular” verdicts 
have withstood the test of time, and 
history has repeatedly proved them 
to be right and just. 

The American system of justice is 
not a system based on precisely 
definable principles; it is a system 
based on elusive concepts such as 


‘reasonable doubt,’ “‘the 
reasonable man” and “substantive 
intent.” Yet such imprecision does 
not render the system unworkable. 
In fact, no system has been found to 
be better equipped at making 
decisions which affect our complex 
society. 

The elimination of the jury 
system will not resolve the 
problems existing in the judicial 
system today. Indeed, the 
elimination of the jury is nothing 
more than open invitation to 
totalitarianism, for expedience does 
not necessarily result in justice. 

Speed will not resolve the 
problems confronting our judicial 
system. The quest for speed diverts 
our attention from the true needs of 
the judicial system. We require a 
judicial system equipped to handle 
the multifarious changes which 
have reshaped our society over the 
past decades. The population of 
this country has virtually exploded, 
business has _ proliferated and 
litigation has burgeoned. The 
judicial system demands more 
courts, more personnel and better 
qualified judges to meet the 
demands created by these changes. 
To accomplish this, the courts 
desperately need an infusion of 
money. Unfortunately, our 
legislative bodies have consistently 
failed to supply the necessary 
funding to keep pace. Quality 
justice, quite simply, depends 
not on speed, but on money. 

I therefore call upon all, but 
especially my brother trial lawyers, 
to weigh speed against freedom. I 
call upon each of you to continue 
your fight for jury trials—continue 
your demands to personally voir 
dire the panel. If you succumb to 
the false god of speed, you will 
offer up your courts, your liberties 
and eventually all of your freedoms 
as well. Oo 


Irwin J. Block, 
Miami, graduated 
from the University 
of Miami School of 
Law in 1950. He is a 
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state attorney for 
Dade County and 
coauthor of Com- 
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Criminal Rules and 
Practice (1974). He 
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dent of the Dade 
County Bar Association and is presently a 
member of the Board of Governors of The 
Florida Bar. 
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How lost the 


Super Bowl because 
illegal procedure. 


up a deal that would have turned my 
property into Colossal Dome, someone 
showed up with proof that the property 
had never legally belonged to me. 
: Oh well, I thought, my title insur- 
a=, ance would cover it. And then I dis- 
covered I never had any title insurance. 
So no one ever built the stadium that 
would have been the perfect site for 
the Super Bowl. 
And [jl be kicking myself for the 
rest of my life. 
Believe it or not, a few years ago, In the complex world of real estate 
I bought a huge hunk of real estate that conveyance, costly losses can occur due 
was an absolutely perfect site to build a__ to error or fraud. It is our professional 
great sporting arena. responsibility to protect mortgage lenders 
It was perfect except for one thing, and purchasers against losses arising 
which I didn’t know at the time I from defects in the title as insured. 


bought it. And we do. 
The guy who sold it to me was a 


total phony. J/\\ 
o just when I was about to wrap 


american title 
insurance company 


a subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE, P.O. BOX 01-5002, MIAMI, FLORIDA 33101 (305) 374-4300 


Other members of the American Title family. The Title Insurance Corporation of Pennsylvania, Columbia Real Estate Title Insurance Company, and Texas Title Guaranty Company, Inc 
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PAYS THE 


DISABLED? 


lf you were disabled, disability income insurance would 
help keep your family going. But how would you keep your 
office going? Who would pay the rent, the power bill, the 
other employees’ salaries? 


We have the answer: The Florida Bar Overhead 
Expense Plan pays up to $3,500 monthly. If you're 

a sole practitioner, it can help keep your doors open. 

If you practice with a larger firm, it can provide your share 
of the operating expenses. 


Don't let disabling injury or illness cripple your law practice. 
Write or call for details today. 


Poe & Associates, Inc. 
PO. Box 3268, Tampa, FL 33601 


Rush me details on The Florida Bar Overhead Expense Plan. 


Poe &Associates, Inc. 


PO. Box 3268, Tampa, FL 33601 
Telephone (813) 228-7361 
Administrators for The Florida Bar Insurance Plans 


Address 


City State Zip 


| 
Name 
| 
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Access 
By Robert Eagan 


Mr. C. arrived at his place of 
business one morning to find plate 
glass windows demolished and the 
premises completely vandalized. 
His call to the city police 
department was promptly 
answered and by noon_ two 
juveniles were apprehended and 
charged with the offense. 

A week later, in response to a 
court subpoena, Mr. C. appeared at 
8:30 a.m. at the juvenile division of 
circuit court. The courtroom was 
full of people, as were the halls and 
corridors. He took a seat ona bench 
in the hall. 

At noon the court recessed for 
lunch. The crowd had dissipated. 
Mr. C. found an office where he 
inquired of an_ assistant state 
attorney about the status of his case. 
He found that the juveniles had 
entered pleas of guilty and the case 
had been fully and finally disposed 
of at 9 a.m. Mr. C’s “letter to the 
editor” was published later by a 
local newspaper. It was a diatribe 
against the court, the prosecutor 
and the criminal justice system, for 
a complete indifference to the time 
and inconvenience of the innocent 
party, the victim witness. 


A circuit judge set 15 cases for 
trial on a Monday morning. In 
response to witness subpoenas 
issued by the court, 18 law 
enforcement officers appeared at 9 
a.m. At 11 a.m. five officers were 
dismissed because guilty pleas were 
entered, two were told to return at 
1:30 p.m. for commencement of a 
jury trial, and the rest were advised 
to return the following day. 
Between 9 and 11 a.m., 36 man 
hours were thus expended by the 
law enforcement agency. 


In considering the public’s access 
to justice we tend to think in terms 
of parties to an action, of legal aid 
and services, and the high costs of 
litigation. A party defendant in a 
criminal proceeding is guaranteed 
counsel and a speedy trial. His 
access to justice is sometimes easier 
and speedier than he would prefer. 

The victims of crime, however, 
and those other innocents caught up 
in the process as witnesses, are 
frequently denied the efficient and 
expeditious treatment to which 
they are entitled in order that their 
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sacrifice or inconvenience be kept 
to a minimum. 

The courts have historically 
conducted their business with little 
concern for victims and witnesses. 
A judge wants to get his cases 
disposed of. If case A pleads out he 
expects to go ahead immediately 
with case B. It’s easy to forget that 
the court is only a link in a chain of 
actors in the system, and that every 
action of a link is felt by each of the 
others. 

Studies have been made to find 
ways and means to alleviate the 
problems illustrated and to provide 
a more efficient system. Sometimes 
the solutions are very simple. 
Sometimes they are complex. 


When the prosecutor of the 
circuit made inquiry into the 
juvenile court experience of Mr. C., 
for example, he discovered that 
an “Information” desk had 
formerly been set up and 
maintained by the clerk of the 
court. The defense attorneys and 
prosecutor were notified of the 
witness’s presence, and the witness 
was kept advised of the progress of 
his particular case. Upon the advent 
of new juvenile court laws and 
procedures personnel of the 
Division of Youth Services assumed 
responsibility for maintaining and 
manning the information desk, and 
after a few weeks abandoned it. At 
the suggestion of the chief judge of 
the circuit the clerk resumed the 
program. Now victims and 
witnesses are courteously received, 
advised of the status of their case, 
directed to a comfortable waiting 
room, and placed on the witness 
payroll. At the expense of one 
deputy clerk the public is given a 
favorable impression of a system 
that is concerned with people; and 
the court and counsel are relieved 
of the inconvenience and 
interruption of proceedings to do 
the clerical functions now 
performed at the information desk. 

New wage and hour laws and 
rigid enforcement of the same have 
affected every law enforcement 
agency in Florida. Most 
departments are underfunded. The 
payment of overtime wages to 
personnel being impossible 
because of these budgetary 


limitations, “comp” time is 
required. That is, if an officer works 
an hour overtime, he must take off 
an hour to compensate for it. This 
consideration must be taken into 
account by the court in requiring 
the appearance of officers. 

A study in the Ninth Judicial 
Circuit by the state attorney and the 
court administrator showed that 
very few law enforcement officers 
subpoenaed on a given day were 
actually needed or utilized by the 
court. A concept was devised and 
implemented by the chief judge 
with the assistance of all the judges 
and the law enforcement agencies 
in the circuit, to serve civilian and 
law enforcement witnesses. 

Essentially it entails a central 
witness room to which all 
subpoenas are returnable. There a 
staff receives the witness, processes 
the witness payroll, and advises the 
witness of the status and progress of 
each case. It provides direct 
communication to each courtroom. 
The court and counsel can 
determine at any time the presence 
of the witness. The witness is 
promptly notifed of any guilty plea 
or continuance, with the reason 


Robert Eagan 
received his LL.B. 
from the University 
of Florida College 
of Law in Septem- 
ber, 1951. Shortly 
thereafter he enter- 
ed private practice 
at Orlando and was 
elected in 1968 to the 
Office of State 
Attorney of _ the 
Ninth Judicial 
Circuit. He was reelected without 
opposition in 1972 and again in 1976. Eagan 
is admitted to practice before the United 
States Supreme Court. He served on florida 
Supreme Court committees to study and 
advise the court on plea bargaining and 
uniformity of sentences, and on uniform case 
reporting systems. Currently he serves on the 
Judicial Planning Committee and the 
Dispute Resolution Alternatives Committee 
of the court. Eagan is president of the 
Florida Prosecuting Attorneys Association. 
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explained to him. He is provided a 
lounge with magazines and coin 
operated cold drink and snack 
machines. He is thanked for his 
services. 

Printed on each subpoena is the 
telephone number of the central 
witness room with a request that the 
witness telephone a day before his 
appearance date. As a result, many 
subpoenaed witnesses never have 
to appear at all. They are advised, 
however, of the reason their 
appearance is not required. 

In order to avoid wasted law 
enforcement man hours a standby 
program was adopted. It provides 
that a law enforcement officer 
subpoenaed to court place himself 
on a “standby” status until 11 a.m., 
at which time he is relieved of his 
appearance unless earlier advised 
to appear. Thus, he may be about 
his regular duty in the morning. If 
contacted by the witness 
management officer he will appear 
as directed. Ways and means to 
communicate with the standby 
officer are set up administratively 
by each law enforcement agency. 

In his last report the Ninth Circuit 


court administrator found that from 
September 1976, through May 
1977, 17,323 witnesses were 
subpoenaed to the Criminal Justice 
Division of the Ninth Circuit, and 
5,919 witnesses were subpoenaed to 
the Juvenile Justice Division. Of 
this total of 23,242 witnesses 
subpoenaed, only 5,127 were paid 
for reporting to court, effecting a 
dollar savings to the taxpayers of 
$112,312, using an average mileage 
figure. 

An analysis of the program by the 
police-prosecution liaison officer of 
the Orlando Police Department, 
covering the period of November 
1974 through November 1975, 
found a savings of 4,486 man hours 
to the city which, at the average pay 
of $6.41 per hour, amounted to 
$28,755.26 for this one agency 
alone. Increased caseload and 
better efficiency in the program 
resulted in a savings to the City of 
Orlando in 1976 of $55,459.32 net, 
after reducing the total savings by 
the cost to the city of administering 
the program, the salary of the 
liaison officer. 

The Orange County Sheriff's 


Selecting an Executor 
in Florida 


If you are or plan to become a Florida resident, one decision you 
face is the choice of a qualified Executor or Personal 
Representative. As the Florida statute prohibits certain 
individuals and institutions from serving as Executor, you 
should review your will to determine 
if a change is necessary. 

Bessemer Trust Company of Florida is engaged exclusively in 
the managementand administration of assets. We have dealt 
successfully with estates which have been both substantialand 
complex in nature, including assets such as restricted stocks, 
closely held business interests and valuable personal property. 
For information on this and our other services, call James E. Pangburn. 
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Office reports similar savings in 
man hours and dollars. 

The rare dereliction of an officer 
in fulfilling his responsibility under 
the system has invoked severe 
disciplinary measures by the 
agency head. The overall 
experience has been one of 
tremendous success, with 
substantial savings of tax dollars, a 
minimization of court appearance 
by civilian and law enforcement 


witnesses, and a greater street 
presence of law _ enforcement 
officers. 


Our government is truly of, by 
and for the people. The judicial 
branch is not excepted. Public 
responsibility requires constant 
attention to the improvement of the 
administration of the courts. 
Lawyers, judges and clerks should 
not hesitate to address themselves 
to the challenge, and to innovate 
new and better ways to serve the 
public. 

It is a public disservice to cling to 
the past when today’s caseload, 


increased costs and improved 
technology require and_ afford 
better and more efficient 
procedures. 


The  victim-witness program 
described is just one example of 
what can be done when a problem 
is identified, studied and addressed 
from the standpoint of improved 
service and convenience to the 
public. Pretrial diversion and 
citizens dispute programs are other 
examples. The complex criminal 
justice and appeals systems in 
Florida afford many opportunities 
for innovation and improvement if 
we can stand back and ask, “How 
can we change it to help the 
public?” 

As we consider the overall 
question of how to improve our 
system of justice, we mustn’t forget 
that little things count, too. A surly 


lazy deputy clerk, an arrogant or 
erratic judge, and a quick 
tempered, impatient prosecutor 
can offend people who are entitled 
to respect and courteous 
consideration. If those of us who 
labor in the courts can bear in mind 
at all times that we are public 
servants, and if we can demonstrate 
to the public that we are indeed 
sensitive to its needs and 
convenience, then perhaps we will 
hear less frequently the phrase, “I 
don’t want to get involved.” oO 
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Equal Access: How Can You Help? 


By Susan S. Gates 


In order for the judicial system to 
fulfill its responsibility to this 
country, all citizens must have 
access to it. To facilitate that access, 
all lawyers have an obligation to 
follow Canon 2 of the Code of 
Professional Responsibility, which 
mandates that “[a] lawyer should 
assist the legal profession in 
fulfilling its duty to make legal 
services available,” and EC 2-25, 
which directs each lawyer to 
participate in helping the 
disadvantaged find legal help. 

Yet for many of our poor citizens, 
legal assistance is unavailable, 
particularly in civil matters. Unless 
they live in an area served either by 
a federally funded Legal Services 
Corporation or a locally funded 
legal aid office, the poor are 
virtually denied representation. In 
Monroe County, for example, there 
are only three full-time poverty 
lawyers to serve a poor population 
of approximately 9,000. That is a 
ratio of 1:3,000. The ratio of lawyers 
to the population in general, 
however, is 1:561. Dade County’s 
poor have even fewer attorneys, 
with a ratio of 1:8,000, while the 
ratio for lawyers and the general 
population is 1:277°. Even these 
statistics, reflecting such a drastic 
disparity, do not accurately reflect 
the real need, since most poor 
people are less likely to recognize 
potential legal problems than 
members of the general population. 
Without community education and 
informative publicity, usually 
provided only through poverty law 
offices, the poor do not even seek 
the services of the few lawyers who 
are there. 

All members of the legal 
profession can and must help. 
Money and time are two ways to 
contribute to the overwhelming 
need that exists. Both individuals 
and bar associations can make 
financial contributions to poverty 
law programs, to maintain services 
in existing offices and to expand 
services in new areas. In spite of 
federal and local contributions, all 
poverty law offices suffer from 
chronic underfunding. This 
funding crisis limits everything 
from staff size to the amount and 
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kind of discovery which can be 
done in individual cases. 

Private attorneys can also devote 
some of their own time to 
representation of the poor. Too 
many lawyers immediately cease 
pro bono work once a legal services 
office has been established in their 
community, eager to divest 
themselves of troublesome and 
frustrating nonprofit work. Yet 
dedicating even 5 percent of their 
time would result in 80-100 hours 
per year. That number multiplied 
by all of the members of the private 
bar would mean an enormous 
increase in the number of poor 
people who could receive free legal 
help. 

At the very least, all judges and 
lawyers should support the 
principle that each individual, 
whether poor or rich, deserves 


equal right to representation in legal . 


proceedings. 

Each member of the profession— 
whether a judge or a lawyer—can 
show his or her support for the 
concept that legal services for the 
indigent are as legitimate as legal 
services for the rich. Acknowledge 
that legal services attorneys have 
the same duty as private attorneys 
to pursue their clients’ interests 
zealously, regardless of whether 
controversy surrounds a particular 
case. Do not demean the judicial 
system by assuming that the poor 
should receive only cursory, 
minimal attention because it is 
delivered for no fee. Do not 
immediately believe that a case is 


Name 


The Florida Bar Exam can now be taken in three parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 


unimportant simply because the 
client is uneducated, inarticulate, 
and the disputed amount of right 
seems negligible. Do not 
automatically assume that an 
attorney is working for legal 
services only because he or she was 
unable to find a job in private 
practice. Do not shake your head in 
anger and bewilderment when an 
attorney aggressively fights for the 
rights of the disadvantaged. They 
deserve no less than what every 
paying client in the private sector 
expects: competent, concerned, 
and conscientious representation. 
* The Florida Bar has no precise figure for 
the number of lawyers solely in private 
practice, therefore the figures for attorneys 
serving the population in general include all 
members licensed to practice in these 
counties, excluding only the number of 
poverty lawyers. 


Susan S. Gates is managing attorney of 
Legal Services of the Florida Keys, a regional 
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Inc. Admitted to The Florida Bar in 1975, she 
first served as staff attorney with Florida 
Rural Legal Services and later as executive 
director of Monroe County Legal Aid 
Society, Inc. 
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awyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


LAWYERS’ TITLE 
GUARANTY 
FUND 


Realtor- Attorney Relationship 

Some 500 real estate agents were 
recently told several valuable 
suggestions for fostering a good 
working relationship with real 
estate attorneys. The pointers were 
given by Realtor Carl D. Patterson, 
Jr., chairman of the Lawyer Liaison 
Committee of the Orlando-Winter 
Park Board of Realtors, at the 
board’s February meeting. 

Patterson advised his colleagues 
that the first step for the client is to 
use the services of good attorneys 
who specialize in real estate work. 
He pointed out that under the 
Florida Realtor-Attorney Accord, 
the real estate agent is to 
recommend three attorneys to a 
prospective purchaser. 

Both the real estate agent and the 
attorney are busy prior to the 
scheduled closing date working to 
assure that the transaction will close 
on time. A good closing letter form 
transmitted to the attorney in the 
initial stages of the transaction will 
make for clearer communication. 
The form should provide for who, 
what, when and where with regard 
to such items as termite and roof 
inspections. With such an 
understanding, questions as to who 
will be responsible for taking care 
of the many items to be handled 
will be resolved. 

The agent and attorney should 
keep each other informed of 
important actions taken or 
information received. The attorney 
should send the real estate agent a 
copy of the title opinion so that the 
agent can help in the work of 
clearing nonlegal aspects of 
problems. Smooth and successful 
closings will result when real estate 
agents work through good real 
estate attorneys and maintain open 
and continual communication. 


Palm Beach Branch Now Fully 
Computerized 

With a view toward future 
growth and increased efficiency in 
customer service, the Palm Beach 
Branch of Lawyers’ Title Services, 
Inc., has converted to on-line 
computer operation. 
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Lawyers’ Title Services, Inc., the 
only company operating in Palm 
Beach County devoted exclusively 
to making title information, already 
provides a number of specialized 
services. These include certified 
chains of title with photocopies, 
judgment lien and federal lien 
searches, close-out supplements of 
title and bidding at foreclosure. 


As part of the statewide Lawyers’ 
Title Services, Inc., the title 
information affiliate of Lawyers’ 
Title Guaranty Fund, the Palm 
Beach plant makes available to its 
attorney-customers information on 
over 200,000 prior Fund title 
policies. Also, base title status can 
be obtained on many platted 
subdivisions and condominiums 
throughout the county which have 
Fund base title status reports. Other 
general services include abstract or 
title information safekeeping, 
pickup and delivery service and 
notarial services. 


The degree of service available to 
law offices will increase as a result 
of computerization. Lien searches 
are now instantly retrieved since the 
complete 20-year name file or 
general index is in the computer. 
Indexing of the property or land file 
into the computer began in 
December 1977, on a go-forward 
basis. 


Supplemental close-out searches 
after recording are presently being 
run on the computer. In time, most 
of the initial searches from a prior 
title insurance policy or title status 
report will be run on the computer. 
In the Broward County Branch, 
which has six years of the property 
index in the computer, 70% to 80% of 
all plant initial update orders are 
within the records in the computer. 


Computerization also means that 
Palm Beach County attorneys will 
be able to access title information 
through computer video terminals 
and printers located in their law 
offices. In addition to title 


information, LTS is also developing 
a number of other attorney support 
computer systems, some of which 
will be available during 1978. 

The local corporation was 
merged with the statewide 
Lawyers’ Title Services, Inc., on 
October 1, 1976. Immediately 
following merger, the statewide 
company purchased the present 
location at 115 South Olive Avenue 
in West Palm Beach. 
Witnesses Not Required on 
Homestead Mortgages 

There is no requirement in Art. X, 
Sec. 4 (c), Fla. Const. 1968 (as 
amended), that a mortgage of 
homestead property must’ be 
witnessed. This decision in Moxley 
v. Wickes, —__. So.2d (Fla. 
1978), 1978 F.L.W. 86, settles a 
troublesome title question. 

Art. X, Sec. 4, Fla. Const. 1885, 
provided that the holder of a 
homestead must duly execute a 
mortgage of the homestead. In 
Hutchinson v. Stone, 84 So. 151 
(Fla. 1920), the court construed 
“duly executed” to mean that a 
mortgage of a homestead must be 
executed with the same statutory 
formalities required of a deed. The 
requirement for two witnesses on a 
mortgage of homestead property 
was affirmed in Perry v. 
Beckerman, 97 So.2d 860 (Fla. 
1957). 

In the Moxley case the Supreme 
Court adopted the opinion of the 
Second District Court of Appeal 
which noted that “duly executed” 
was omitted from the present 
constitution. The court pointed out 
that the language of the new 
constitution has been rephrased as 
an authorization to alienate 
homestead rather than an exception 
to a restriction against alienation. 
The court held that the omission of 
“duly executed” must be given 
effect to the extent that the court- 
ingrafted requirements of two 
witnesses on a homestead mortgage 
must fall. 


The Fund — Florida’s ONLY title insurer which constantly promotes the 
use of attorneys with real estate agents, lenders and the public. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Fla, 32802. (Adv.) 
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When you need banking assistance, 
call on the Lawyers’ Banker. 


At Southeast Banks. 


As an attorney, choosing the right bank can be one 
of the most important decisions you'll ever make. Be- 
cause your financial life is more complex than other 
people's. In addition to your personal banking needs, 
you're also operating a business. With precious little 
time for either. 

At Southeast Banks, we understand this. In fact, 
we've trained a special breed of banker, the Business 
Finance Specialist, to give your unique financial re- 
quirements the close personal attention they deserve. 
Working together with your accountant, he can make 
your life a good deal easier. 

When you're hanging your shingle out, and are in 
most need of money, he can make the going easier. With 
an office set-up loan for supplies, furniture, a law library. 
A business checking account. Working capital loans and 
a personal line of credit that lets you borrow for any 
reason on your signature alone. And an in-depth knowl- 
edge of government financial assistance programs. 
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When your law practice is established, he can help 
you grow and prosper. With construction or mortgage 
loans. Escrow accounts for real estate binders and client 
estates in probate. Counsel—for you and your clients 
—on trust services and home or commercial mortgage 
financing. A loan to buy into an existing practice. 

He can offer you a broad range of personal banking 
services, including access to experts in. trust and estate 
planning, bond and money market securities, invest- 
ment management, and retirement plans. Whatever fi- 
nancial services you and your clients need. 

Every step of the way, your Southeast Business 
Finance Specialist can open the doors to all the many 
services of Florida's largest banking organization. With 
over $3 billion in assets and the largest trust operation 
in Florida. More resources and services than any other 
Florida banking group. 

It’s all as close as your nearest Southeast Bank. 
And your Business Finance Specialist. 


=< Southeast Banks 


You can count on us. 
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Obtaining Justice Through Law: Responsibility of Bar, 


Bench and Government 


By Henry Latimer 


As a general proposition, the law 
provides access to justice. 
However, to begin to comprehend 
the ramifications of this concept, 
certain matters should be 
considered. To ensure that these 
matters are not overlooked, this 
article will address itself to 
concerns which are slightly below 
the surface of the proposition. 

“We hold these truths to be self- 
evident, that all men are created 
equal, that they are endowed by 
their creator with certain 
unalienable rights, that among these 
are life, liberty and the pursuit of 
happiness... .” 

Under the United States 
Constitution and laws promulgated 
thereunder, every American citizen 
has the right, opportunity and 
potential to become the President 
of the United States. 

Under the Declaration of Rights 
as contained in the State 
Constitution, the courts shall be 
open to every person for redress of 
any injury, and justice shall be 
administered without sale, denial or 
delay. 

All of the above democratic 
principles are well known to us and 
serve to remind us from time to 
time that our democratic system is a 
model for guaranteeing to _ its 
citizens, freedom, liberty and 
“justice for all.” One will be strained 
to challenge the American “ideal.” 
On the other hand, it does not 
necessarily follow that “written” or 
“spoken” word always prevails. 

The words of our founding 
fathers have served as a source of 
inspiration to those downtrodden 
Americans who at times have not 
felt that all men are created equal; 
that all Americans have a right to 
life, liberty and the pursuit of 
happiness. It is not without good 
reason that these doubts have 
surfaced from time to time. One 
only has to consider the 
cumbersome task of seeking 
redress of grievances through the 
various governmental adminis- 
trative agencies to understand what 
is meant by the term “justice 
delayed is justice denied.” It is not 
uncommon that, having gone the 
route of resolving disputes through 
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some of these agencies, the person 
seeking redress is left with a feeling 
that the government is bankrupt 
when a draft for justice is 
presented. 

Ostensibly, because the courts 
are open to every person for redress 
of injury, a remedy is available 
when sought. The caveat in seeking 
a remedy is that the outcome is 
uncertain, and there is a chance that 
justice may not always follow the 
law. Accordingly, those pursuing 
remedies through our courts must 
be willing to pay the price of 
gambling, and additionally, must 
consider whether they are prepared 
to appeal, if in their opinion, the law 
was not correctly applied. Appeals 
can become prohibitive, based on 
economic considerations. 

The point is that though our 
system provides the best model in 
the world for democratic 
government, there are built-in 
limitations which seriously restrict 
the delivery of those rights, liberties 
and freedoms for which the 
government was established. Even 
though the system is a good model, 
improvements are needed to make 
the model 100 percent functional. 

Agreeing with the general 
proposition that the law does 
provide access to justice, lawyers 
are the vehicles through which 
justice is obtained. Being members 
of the Bar, we all should 
be concerned with the image the 
public has of the lawyer. One of the 
critical areas in protecting and 
promoting that image is assuring 
the public that members of our 
profession are competent. This is a 
task that cannot be taken lightly, 
and again is subject to built-in 
restrictions. 

Let’s consider an existing 
situation within the Bar not 
heretofore addressed _ publicly. 
Black law students are now being 
accepted for admission by all law 
schools within the state. These 
students, like others, receive little 
training in the practical application 
of setting up and managing a law 
office. Additionally, little or no 
training is received in trial work and 
drafting legal documents. The 
reason is that law schools are 


basically textbook oriented 
wherein the case study method is 
used for training. This is not to 
suggest that clinical programs are 
not available, but these programs 
can only accommodate a limited 
number of students. As a result, it is 
safe to say that the case book 
method is the basic method used for 
training lawyers. Accordingly, most 
law students graduate and are 
admitted to practice without ever 
having drafted a legal document, 
participated in any phase of a trial, 
or made contact with a potential 
client. 

Presumably, having graduated 
from law school and having been 
admitted to the Bar, the lawyer is 
competent to handle routine legal 
matters. The public makes this 
presumption—lawyers are not so 
quick to make the same 
presumption. 

Training after graduation is 
needed by young lawyers before 
they reach the level of competence 
expected by the public. On the job 
training without the watchful eye of 
an experienced practitioner is one 
method of acquiring the training. 
The more sound approach would 
be having the young lawyer work 
with an experienced lawyer. Now 
comes the problem facing the Bar 
which must be addressed if we are 
going to promote the image of 
lawyers. 

Traditionally, private law firms 
have been most reluctant to hire 
black lawyers in Florida. Except for 
four isolated cases, this writer is not 
aware of any. The meaning of this is 
that, by and large, many black 
lawyers are left in a position of 
entering private practice without 
the benefit of the watchful eye of 
that experienced lawyer. 
Accordingly, their ascension to that 
level of competence expected by 
the public is made much more 
difficult by having to “rough it” 
until the “kinks” have been worked 
out. Essentially, they must handle 
legal matters on a case-by-case 
basis without guidance during the 
formative years. Those lawyers 
who have been compelled to take 
this route deserve the utmost 
respect and admiration. In spite of 
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their obvious handicap, they have 
developed to a top level of 
competence and in so doing, have 
become a credit to the profession. 

On the other hand, for the good of 
the profession, a plan of affirmative 
action should be undertaken by 
private firms to ensure the rapid 
development of all lawyers just 
admitted to practice. Areas wherein 
affirmative action would be most 
justified are with these law firms 
receiving contract work from state 
government, and_ those repre- 
senting business entities that draw 
heavily from the black community 
for business. Insurance companies 
would be an excellent example of 
such a business. 

The largest single employer of 
black lawyers in this state is the state 
government. It is no small wonder 
why this is the case—employment 
and training are needed and private 
firms have not been receptive to 
hiring blacks. This writer is happy 
to say that those who are employed 
in state government have done, and 
are doing, an outstanding job with 
dedication. They have shown and 
proven their competence in their 
respective areas. However, the 
black citizenry could be a great 
beneficiary if there were more 
black lawyers in the private sector 
sensitive to, and available to handle 
legal matters not within the 
jurisdiction of state agencies by 
whom they are employed. 


In appearances before the bench, 
we all stand as equals. From the 
standpoint of promoting a positive 
image, we all stand to lose if 
discredit is brought upon either of 
us. Our bond is only as strong as the 
weakest connecting force. It is 
therefore incumbent upon all 
members of the profession to 
provide whatever assistance 
necessary to develop. young 
lawyers to the level of competence 
expected by the public without 
regard to that lawyer's race, creed, 
color or national origin. 

Like lawyers, judges also serve as 
vehicles through which justice is 
obtained. At the pretrial conference 
in jury trials, judges will advise the 
respective parties of the number of 
challenges each side will receive. In 
nonjury trials, the parties have no 
prospective jurors to challenge. The 
judge becomes the trier of the facts 
and the law. His or her ruling is final 
at the trial level. To seek reversal of 
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the ruling, an appeal must be taken. 
Appeals can ‘be expensive, and 
time-consuming. Mr. and Mrs. 
Average Joe Jones more than likely 
will not be able to afford an appeal. 
The bench should always be keenly 
aware that in many instances it sits 
as a court of last resort where its 
decision has a substantial impact on 
the party who comes before it 
seeking justice. Being aware of the 
power it has to alter the lives of 
citizens, the court should take care 
to guarantee that justice follows the 
law and is disbursed with an even 
hand. 

One last point. County and 
municipal law enforcement 
authorities are an integral part of 
the criminal justice system. Their 
power is awesome and if abused, 
can be destructive. Consider the 
following widely held beliefs in 
some communities: 

l. Traffic tickets are written 
because patrolmen have a quota to 
meet. 

2. Blacks, low income whites 
and other nonwhites are victims of 
abuse and arrests by police officers 
more than other groups. 

3. Police officers will do 
anything, right or wrong, to obtaina 
conviction if it means enhancing 
that officer’s chance for a 
promotion. 

4. Police officers will cover up 
their illegal activity and/or 
shortcomings at the expense of 
innocent defendants, to protect 
themselves from being exposed. 

5. Defendants are deliberately 
overcharged with the expectation 
that a plea will be entered to a 
particular charge, in exchange for 
reducing those overstated charges. 

Whether the enumerated beliefs 
are true or false is of no moment. 


Even a lie believed to be true must 
be dealt with, because people 
react based on what they believe. In 
this regard, it is imperative that 
police departments address this 
problem with heavy concentration 
on keeping their images beyond 
reproach. 

The law does provide the 
machinery for the administration of 
justice. The machinery is first rate 
and capable of making delivery. As 
members of the Bar, our 
responsibility is to see that those 
charged with the responsibility of 
setting that machinery in motion do 
so with the public in mind; do so 
with the notion that justice follows 
the law, not the whim or caprice of 
men. Police officers, lawyers and 
judges can make the difference in 
whether or not this system does 
work. We should accept that 
challenge and dedicate ourselves to 
making it a living reality that the 
law does provide access to justice. 

Oo 
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and Florida Atlantic University (M.S.). 

He is president of the Florida Chapter of 
the National Bar Association and member of 
the Academy of Florida Trial Lawyers and 
the Broward County Bar Association. 
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Access to the Courts — The Fight For Justice 


By Larry S. Stewart 


It is a paradox that while our 
citizens enjoy more rights and 
greater access to justice than ever 
before, the American system of 
civil justice is under the most serious 
attack of all times. 

For almost 100 years, the Florida 
Constitution has guaranteed to 
every person free access to the 
courts. Yet now a phalanx of special 
interest groups threaten to 
undermine that right. 

Various elements of the insurance 
industry are waging aggressive 
campaigns in the state and national 
legislatures designed to vastly 
“reform” the tort system or even 
abolish it outright. 

Already our own legislature has 
been stampeded under cries of a 
“medical malpractice crisis” to 
enact hastily prepared laws which 
have severely restricted patients’ 
rights. Never mind that in 
encroaching upon access to the 
courts, the salutary impact of the 
tort system is greatly eroded. Never 
mind that after the fact it has been 
discovered that no such crisis exists. 
Never mind that the medical 
malpractice insurance industry is 
now experiencing gluttonous 
profits. 

Now we again hear the cries of 
crisis in auto and products liability 
insurance. Sadly little attention is 
being paid to the embarrassment of 
riches which have recently been 
revealed in the auto insurance 
industry. And, it apparently goes 
completely unnoticed that the 
industry media has already exposed 
the products liability “crisis” as a 
complete fraud. 

If only we could require that they 
put their own houses in order 
before they start tinkering with 
individual rights. 

As if it were not enough, serious 
attacks on the system are being 
made from within. We now hear 
that there is a “crisis” in the courts. 
Increasingly there is an effort by 
segments of the judiciary to 
sacrifice citizens’ rights on the altar 
of efficiency. Too often, those 
innovators have lost sight of the 
reason for the system as they 
compile their statistics and records. 


This has occurred in a climate in 
which the profession has been its 
own worst enemy. The sordid 
events of Watergate, all lawyer 
promoted, caused a_ public 
revulsion against the profession. 
The public failed to realize that it 
was lawyers who unraveled and 
prosecuted the lawlessness. But, the 
fact remains that the profession was 
further crippled in its ability to 
stand up and fight for the system. 

The American jury system is the 
greatest legal engine yet devised for 
both access to and administration of 
justice. The daily ritual of jury 
service affords the individual 
citizen a unique opportunity to 
participate in his government. It isa 
necessary safety valve for society. It 
is the most effective check on 
arbitrary governmental power. It is 
the greatest tool to combat 
deception and inequity. It is the 
ultimate enforcer of the 
constitutional maxim that all 
“persons are equal before the law.” 
The jury system is truly of the 
people, by the people and for the 
people. 

The legal profession is the 
guardian of this system. We are 
especially responsible to protect it, 
nurture it and maintain it inviolate. 
The time is long past when we can 
sit passively on the sidelines. This is 
true for all lawyers regardless of 
interest or specialty. 

On this Law Day all lawyers 
should rededicate themselves to the 
fight to preserve access to the 
courts. We need to cease the knee- 
jerk reaction to change which has 
too often been our pattern in the 
past. We need to seize the initiative 
and speak out unashamedly for 
what we know is right and against 
what we know is wrong. We need to 
take our case to the people at every 
opportunity. We need to provide 
the leadership and enlist their aid. 
Our strength can be great if we 
stand together. 

If we are weak and fail in this 
struggle, the costs will be 
catastrophic. If the public is 
effectively closed off from the 
courts, injustice will result. Injustice 
to anyone is injustice to all. Oo 
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Kubernan. Once you do, we guarantee relief. 

Complete relief. From accounts receivable that have grown far too 
old. From insufficient cash flow. And from too many hours spent 
making too little profit. 

With Kubernan, you'll get relief from all your accounting, billing 
and management headaches. And you'll get it fast. 

It’s the combination of ingredients that does it. You get the DEC 
Datasystem—a powerful desk-sized computer and word-processing 
system. You get complete technical training for your staff. And you 
get the expertise and guidance of people who know how to make it 
all work to your advantage. 

For the progressive law firm with 5 to 35 attorneys, it’s a unique 
and comprehensive package; formulated to keep your firm financially 
healthy. And best of all, it’s priced to be easy to take. 

So call or write today. We'll tell you how to get into our system. 

Which will make you feel better in no time. 


KUBERNAN 
The Management Company 


Cloverdale Executive Building 2110 Cloverdale Avenue 
Winston-Salem, NC 27103 Telephone 919/725-1915 


VOLUME 52, NUMBER 4, APRIL 1978 


= 
\ 
I 


SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in 
Georgia at the Omni International Hotel, One Omni International, Atlanta, Georgia, on Friday, 
June 23, and Saturday, June 24, 1978. Lunch, program materials, and cocktail reception on 
Friday evening are included in registration fee. 


Please mail the registration form provided below and make your hotel reservations DIRECTLY 
with the Omni International Hotel, One Omni International, N.E., Atlanta, GA. 30303, or the 
hotel of your choice. 


PROGRAM 
Friday Morning, June 23, Session APPORTIONMENT OF LIABILITY IN THE AFTERMATH OF 
RECENT DEVELOPMENTS IN THE FOURTH AND OTHER RELIABLE 


CIRCUITS 
John Richard Newton, Rountree & Newton, Wilmington, N.C. 
RECENT DEVELOPMENTS IN THE FIFTH CIRCUIT 


Alan S. Dale, Eastham, Watson, Dale and Forney, Houston, Texas 
PERILS AND THE INCHMAREE CLAUSE 


hua M. , Hl, Flori i i ; 
James H. Roussel, Phelps, Dunbar, Marks, Claverie & Sims, New 
Orleans, La. 
RULES OF THE ROAD AND RECENT CHANGES Saturday Morning, June 24, Session 


Comelius G. Van Dalen, Duetsch, Kerrigan and Stiles, New Orleans, 
CLAIMS AGAINST THIRD PARTIES UNDER THE 
LONGSHOREMAN AND HARBOR WORKERS COMPENSATION 
Friday Afternoon, June 23, Session ACT 


Judge Gerald B. Tjoflat, United States Fifth Circuit Court of A k, 


Jackson ville, Fla. 
David G. Hanlon, Shackleford, Farrior, Stallings and Evans, Tampa, CLAIMS BY THE EMPLOYEE UNDER THE LONGSHOREMAN 
Fla. AND HARBORWORKERS COMPENSATION ACT 
Ross M. Diamond, III, Diamond, Lattof and Gardner, Mobile Ala. 
CLAIMS AGAINST THE UNITED STATES OF AMERICA 


Clayton G. Ramsey, Phelps, Dunbar, Marks, Claverie and Sims, New 
Orleans, La. 


DEFENDING CARGO CLAIMS 
Braden Vandeventer, Jr., Black, Meredith and Martin, Norfolk, Va. 


NOTE: This seminar is approved by the Florida Bar for credit under the Florida Designation Plan in the following areas for the 
number of hours indicated: Admiralty 10 hours, Appellate Practice 10 hours, Corporation and Business Law 10 hours, 
Personal Injury and Wrongful Death 3 hours, Registered Generai Practice 10 hours, Trial Practice 10 hours. 


REGISTRATION APPLICATION — ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Omni 
International Hotel, One Omni International, Atlanta, Georgia, on June 23, 24, 1978. 


OO =|ama SEAL! member. My check for $75 registration fee payable to ICLE INGEORGIA 
is enclosed. 


O =| am not a SEALI member. My check for $100 registration fee payable to ICLE IN 
GEORGIA is enclosed. 


| plan to bring my spouse to the reception. 


(spouse’s name) 


NAME SOCIAL SECURITY NO. 
(Voluntary; for University records) 


FIRM 


MAILING ADDRESS 


CITY 
AGE CATEGORY: Under 22 (_ ); 36-55( +); over 


MAIL APPLICATION AND CHECK TO: 
James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404-542-2522 
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Justice for the Poor 
By Robert Travis, Jr. 


We have an extraordinary 
capacity in this country to overstate 
with rhetoric every national 
problem, like every commercial 
product. But from my perspective, 
no more important problem faces 
lawyers and the legal system 
than the poor person’s access to 
justice. Throughout American 
history equal justice under the law 
has been carved on every 
courthouse. But we all will agree 
that the reality is very different. 
Access to justice is far from equal. 
The poor are denied that access. 

The poor man is ruled by a legal 
system which he neither 
understands nor trusts. Timely legal 
counsel might save him his job, his 
house, his limited resources, even 
his freedom. However, the instinct 
to fight back through legal channels 
does not come naturally to those 
dependent on the good will of more 
powerful segments of the 
community. 

In an address delivered by 
Robert F. Kennedy on Law Day, 
May 1, 1969, at the University of 
Chicago Law School, he stated: “To 
the poor man, ‘legal’ has become a 
synonym simply for technicalities 
and obstruction, not for that which 
is to be respected.” The poor man 
looks upon the law as an enemy, not 
as a friend. For him, the law is 
always taking something away. It is 
time to recognize that lawyers have 
a very special role to play in dealing 
with this helplessness, and it is time 
we followed it. 


For most of this country’s history 
the initial public response has been 
that the problem should be 
handled, if at all, as a matter of 
charity. The first legal aid 
organization was begun just a 
hundred years ago in New York. 
Slowly, and with the leadership of a 
relative handful of dedicated 
lawyers, legal aid societies 
developed in cities throughout the 
country to provide some assistance 
to the poor. Many private attorneys 
gave substantial amounts of their 
time to help the poor. Over time it 
became accepted by the organized 
bar that private lawyers should 
provide some of their services on a 
pro bono basis. The Florida Code 
of Professional Responsibility EC2- 
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25 states: “The basic responsibility 
for providing legal services for 
those unable to pay ultimately rests 
upon the individual lawyer... . 
Every lawyer, regardless of 
professional prominence or 
professional workload, should find 
time to participate in serving the 
disadvantaged.” But realization of 
this goal still depends on the 
charitable inclination of 
practitioners. 

In the mid-1960’s a major effort 
began on the federal level to 
provide public funds for legal 
services. Within the Office of 
Economic Opportunity the Office 
of Legal Services was established as 
an integral part of the war against 
poverty. However, by 1971, it 
became obvious to everyone that 
federally funded legal services for 
the poor could not continue as a 
part of the government. The 
partisan political pressures had 
become too intense. 

As aresult of a strong coalition of 
many interested groups, the battle 
within and outside Congress was 
won and the Legal Services 
Corporation Act of 1974 emerged. 
A somewhat smaller battle was also 
being waged in Florida. In 1970 The 
Florida Bar sponsored a_ study 
which found that only 21 of 
Florida’s 67 counties had organized 
legal aid programs. The Florida 
Bar, in cooperation with the 
Governor’s Office, legal service 
programs, and other interested 
persons, created Florida Legal 
Services in response to that study 
which clearly showed an unmet 
need. Since FLS was established, 
organized legal services programs 
have been created, serving 40 
counties with approximately 200 
full-time attorneys. 

Because the Legal Services 
Corporation has adopted as one of 
its goals the providing of one 
attorney per 5000 indigents and to 
cover every state and county within 
the next few years, FLS has now 
begun to concentrate its efforts in 
providing other support services to 
the local programs. One of the areas 
in which the legal services 
programs need support is in getting 
and keeping competent staff. Our 
overriding concern is improving the 


quality of legal services to our 
clients. A necessary part of this 
concern is being able to provide 
competent counsel. FLS has 
conducted a number of training 
seminars in substantive areas of 
poverty law and in improving the 
technical skills of both attorneys 
and paralegals. A monthly 
Clearinghouse is also published 
which provides the attorneys and 
paralegals with recent cases filed 
and decided prior to their being 
published commercially. All of this 
training is in addition to training 
which is conducted by the Legal 
Services Corporation and the local 
programs. 

It is unrealistic to expect the 
federal, state and local 
governments and taxpayers to fully 
bear the financial responsibility of 
ensuring access to legal counsel. 
Only when the legal profession 
faces squarely its ethical 
responsibility will the words “equal 
justice under the law” have any 
meaning to the poor in Florida. O 


Robert Travis, Jr., 
is the executive 
director of Florida 
Legal Services, Inc., 
in Tallahassee. He 
was formerly direc- 
tor of the Division of 
Community Ser- 
vices and deputy 
director of Florida 
Rural Legal  Ser- 
vices, Inc. He holds 
a B.A. degree (1962) 
from Clark College 
and a J.D. degree (1969) from the Howard 
University School of Law. 

He is vice president of the Florida Chapter 
of the National Bar Association and former 
president of the Barristers Association. 
Travis has served on the Florida 
Comprehensive Health Planning Council, 
Governor's Task Force on Corrections, and 
Florida Family Planning Council. 
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Justice and the Rights of Children in Familial Litigation 


By Quentin T. Eldred 


From observations over the 
years, it appears that the rights of 
children in the most basic and 
important aspects can be little 
protected by the court—not by 
reason of the court’s unwillingness 
to afford protection but by reason 
of the very nature of the problem 
itself. Consider cases in which 
mothers who, upon remarriage, 
advised the father that he need no 
longer pay child support provided 
he no longer seeks visitation which 
might disturb the new marriage; 
fathers who propose adoption by 
the new husband of the mother in 
order to terminate the father’s 
obligation for support; children 
alienated by the  noncustodial 
parent, who then refuses to pay 
support because the child refuses to 
visit in  a_ hostile or uncaring 
atmosphere; children whose 
custody neither parent wants, not 
by reason of the conduct of the 
child, but by reason of the parents’ 
desire to pursue an unencumbered 
lifestyle; children caught between 
two hostile parents locked in 
neverending battles out of hate for 
each other and not concern for the 
welfare of the child; children 
scarred by a mentally disturbed 
custodial parent without concern 
on the part of the other parent. In 
many, perhaps most, of these cases, 
the court is almost powerless to 
provide adequately for the child. 
True, the majority of children are 
not placed in the situations 
described but a large majority are 
and from them springs the majority 
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of the juvenile delinquents who 
graduate to adult criminality. 


Can a means be devised to afford 
protection? Not completely since 
the problem is more social than 
legal. But some small effect may be 
had if courts in each case in which 
children are involved would 
consider—as our appellate courts 
have long insisted—that the welfare 
and best interests of the child or 
children is the pole star of a court’s 
decision in disposition of cases 
involving children and _ that all 
available disciplines to seek 
resolution in the interests of the 
child be used. The court’s concern 
should be directed not merely to 
those cases in which it is obvious 
that children’s rights may be in 
conflict with those of the parents 
but also in those uncontested cases 
in which the parents have entered 
into agreements that vitally affect 
the rights of children, oftentimes 
adversely, which erupts years later, 
volcano-like, from the smoldering 
bed of residual animosities that the 
“amicable agreement” incor- 
porated into the “uncontested” final 
judgment did nothing to allay. 


Some authorities have proposed 
appointment of a guardian ad litem 
for children in the cited 
circumstances but in those cases 
where parents so_ totally 
immersed in their own problems 
and concerns, what can a guardian 
ad litem achieve that the court 
cannot? A guardian ad litem can 
serve well protecting the 
property rights of children but can 
no more assure the exercise of 
proper parenting in a_ marital 
dispute than can the court. Yet it is 
in the area of proper parenting that 
the gravest loss to these children is 
occasioned. (Unfortunately, 
familial litigation appears to 
exacerbate parenting flaws). How 
can a guardian ad litem assure 
peaceful, reasonable visitation by a 
negligent noncustodial parent with 
the child or in the face of an 
obstructive custodial parent? Is not 
visitation as clearly a right of the 
child as support? Visitation is no 
more a right of the non-custodial 
parent than child support is a right 
of the custodial parent. Both are in 


truth rights of the children shared 
by the respective parents. But how 
compel a noncustodial parent to 
visit and, if done, with what result? 
Contempts, writs punitive 
measures do not alleviate the plight 
of the child. 

Means should be sought by which 
extreme hostility between 
contending parents can be detected 
as early as possible in custody and 
visitation matters in order that a 
counseling process may be 
undertaken to relieve the animosity 
between the parties, and possibly 
reduce aggravation of the adults’ 
parenting flaws. Such processes 
might give some potential toward 
decreasing the inevitable litigative 
trauma on the child. If we hope to 
reverse the trend of continually 
rising juvenile crime rates that 
inevitably precipitate into our 
society an ever increasing number 
of adult criminals, we must find 
ways of assuring to the children of 
familial litigation the basic rights of 
children of stable homes—a life no 
more tumultuous, no less tranquil 
than that common to most patriae 
was never more appropriate nor 
necessary, to the end that this 
phrase be given a literal meaning. 


Quentin T.Eldred 
has been director 
of the domestic 
relations staff of the 
11th Judicial Circuit 
Court. He was legal 
aid attorney with the 
Dade County Legal 
Aid Society from 
1952 to 1971, court 
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and domestic rela- 
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1973, general master for the 11th Circuit 
from 1973 to December 1976, and then 
administrator of the Central Enforcement 
Agency for the circuit until February 1978, 
when he resumed being a general master. 
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Access to Justice Through Contingency Fees and Liability Insurance 


By Charles H. Damsel, Jr. 


Recent newspaper articles and 
commentaries have pointed out 
that the supply of legal services is 
only available to the very rich or the 
very poor. Such services are 
available to the rich, because they 
can afford it; available to the poor, 
because the government supplies it; 
but the average middle-income 
citizen is deprived of legal counsel. 

The same newspapers are highly 
critical of contingent fees and 
liability insurance. What is left 
unsaid in these articles is the fact 
that contingent fees and liability 
insurance do give access to the 
courts for all persons, whether rich 
or poor. 

Most middle-income citizens 
voluntarily see a lawyer in his office 
only when buying a home or 
making a will. However, when they 
are damaged or damage someone 
in an accident, they are exposed 
involuntarily to the courts and the 
jury system. The legal services 
required there are usually more 
extensive, more complicated, and 
necessarily more expensive than a 
simple closing or will. Without 
contingent fees or liability 
insurance, legal services in court 
litigation would not be available. 

The pros and cons of contingent 
fees have been debated openly for 
many years. Probably, the most 
often cited criticism is that such a 
system increases the volume of 
litigation and the workload of the 
courts. However, the simple, 
truthful counter-conclusion is that 
abolishment of contingency fees 
would, in fact, lessen the volume of 
litigation, but this would be as a 
result of excluding the majority of 
citizens from the justice of the 
courts by reason of the citizen’s 
economic status. 

Likewise, recent studies and 
commentaries concerning rising 
liability insurance rates unani- 
mously fail to point out that as an 
additional and separate coverage of 
the liability insurance, provisions of 
the policy provide for the payment 
of all costs, including attorney’s 
fees, of any claims against the 
insured, even if groundless, false or 
fraudulent. In effect, this defense 
coverage is one of the oldest and 
without doubt the greatest in 
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volume of prepaid legal services. 
This defense coverage is public and 
consumer oriented, and likewise 
serves the purpose of providing 
legal counsel and litigation defense 
to members of the public who 
would otherwise be excluded from 
the justice of the courts by reason of 
the citizen’s economic status. 

Mr. “Average American,” who is 
too rich to obtain free government 
legal services and too poor to afford 
private legal costs, has an 
opportunity to be heard by the 
court with proper and adequate 
representation by reason of 
contingency fees and_ liability 
insurance. Oo 


Charles Damsel, 
Jr., of Jones, Paine & 
Foster, P.A., West 
Palm Beach, re- 
ceived his B.S.B.A. 
in 1950 from the 
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The ‘Altshuler Chart 


PLEASE WRITE for 
complimentary brochure 
and genealogical chart. 


We Specialize in 
Locating Heirs 
to Estates 


We are pieased to discuss 


any heirship problem 
without obligation. 
Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 


A Florida Corporation 
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The Root of Title Concept or 


How to Use 

the Florida 
Marketable 
Kecord Title Act 


By Robert C. Cochran 


Title examination is a long and 
tedious task. Old claims and 
encumbrances long since forgotten 
by their holders remain as clouds on 
title to prevent marketability. 
Legislative attempts have been 
made in the past to ease the burden 
of title examination, and eliminate 
old claims, and these “curative acts” 
have met with varying degrees of 
success. However, they have 
generally not lessened the burden 
of title searches. The latest 
legislative attempt to reach this goal 
took the form of the Marketable 
Record ‘Title Act, enacted as 
Chapter 712 in 1963.! 

The Florida Marketable Record 
Title Act is based upon similar 
marketable title laws enacted in 
other jurisdictions. The decisions 
reached in other jurisdictions, as 
well as the few decisions under 
Florida’s Act, have given lawyers 
good indications of what rights may 
be safely eliminated by the 
operation of the Act and what other 
rights, interests and estates in real 
property may not be subject to the 
operation of the Act, or 
questionable. 

Constitutionality 


The constitutionality of the Act 
has not yet been litigated in Florida. 
An attack could be grounded upon 
the due process clause or the 
impairment of contracts clause of 
the U.S. Constitution. However, 
litigation in other jurisdictions has 


' Fua. Srat. §712 et seq (1977). 


upheld the constitutionality of 
marketable title acts, and the 
commentators seem to agree that 
Florida’s Act is constitutional.? 


Operation of the Act 


The purpose of Florida’s 
Marketable Record Title Act was to 
simplify and facilitate land title 
transactions by “allowing persons 
to rely on arecord title.” The statute 
is a type of “moving” limitation, and 
depends for its operation on the 
“root of title” concept. 

The root of title is defined as the 
last title transaction creating the 
estate claimed. 

The root of title must be at least 
30 years old and may be older if no 
title transaction occurred exactly 30 
years prior to the time 
marketability is being determined. 
Furthermore, the conveyance 
serving as the root of title must have 
been recorded in accordance with 
the recording statutes. Conse- 
quently, in order to ensure the Act’s 
application, the title examiner must 
be careful that the conveyance used 
as the root of title meets the 
statutory requirements. 

Using the root of title as an 
arbitrary cutoff point, the Act then 
eliminates all claims and 
encumbrances against the estate 


2 See, Boven & Snapo, Florida's 
Marketable Title Act: Prospect and 
Problems, 18 U. Miami L. Rev. 103, 119 
(1963) for an extremely good and thorough 
discussion of the constitutionality of 
Florida's Act. 
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claimed which precede the root of 
title and are not contained within or 
mentioned in the root of title. The 
Act is more than a limitation in that 
it eliminates and renders void those 
claims and encumbrances 
completely. There are further 
provisions preserving the rights of 
persons in possession, persons who 
have filed notice pursuant to the 
Act, or persons who have been 
assessed taxes on the land during 
the prior three years. In addition, 
sovereign rights reserved when the 
sovereign parted with title are 
preserved. Claims and encum- 
brances recorded subsequent to the 
root of title are not subject to the 
Act. 

The statute thus operates as a 
“moving limitations” statute, except 
that it does not simply limit actions, 
it eliminates the property right 
itself. Claims subsequent to the root 
of title are untouched. Finally, the 
statute runs even against persons 
under disability. 


Use of the Act 


In using the Marketable Record 
Title Act in Florida title 
examination, the entire chain of title 
from the earliest of public records 
through a current date must be 
chained without regard to curative 
statutes or the Act. Once the title 
chain is established, the examiner 
should then locate the latest title 
transaction whereby the fee simple 
title to the property was conveyed 
in the chain which meets the 
requirements established for the 
root of title. Once having located 
the root of title in the chain and 
having determined that the title 
transaction utilized as the root of 
title actually meets all the 
requirements—both statutory and 
case law requirements defining 
what is required to be root of title— 
the examiner can then use the Act to 
eliminate certain rights and 
interests in the real property which 
are prior to the root of title, which 
are not preserved by filing of a 
notice, and which are not 
specifically mentioned in 
subsequent title transactions after 
the root of title. Care should be 
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taken to eliminate only those claims 
and interests prior to the root of title 
and which are clearly subject to the 
Act’s operation. 

As to the root of title itself, all 
matters and things disclosed by or 
inherent in the root of title are 
preserved and not extinguished. 
This would include the circum- 
stances and defects surrounding the 
execution and delivery of the deed 
forming the root of title. It would 
also, of course, include defects 
revealed by the instrument serving 
as the root of title itself. These 
matters will be more fully discussed 
later in this article. 

The Act may be used only to 
eliminate claims and interests in the 
real estate prior to the root of title. 
The Act has no application 
whatsoever to title transactions, 
instruments or other entries in the 
chain of title which appear 
subsequent to the root of title. And, 
contrary to some belief when the 
Act was first passed, the Act does 
not attempt to eliminate title search 
prior to the root of title, and of 
course such a title search to the 
earliest public records is_ still 
mandatory. 


Sovereignty Rights 


Rights or an interest reserved in 
the patent or deed by which the 
sovereign parted with title are not 
extinguished by the Act. They are 
preserved whether or not found 
within the root of title.? Therefore, 
the conveyance from the sovereign 
must be examined to determine 
what rights, if any, were reserved. 

In addition, there is some 
question as to whether a state 
statute can eliminate claims in favor 
of the federal government. The 
statute seems to declare that all 
claims, whether private or 
governmental, prior to the root of 
title are extinguished, and no 
exception is made for claims in 
favor of the United States arising 
after the original conveyance of the 
sovereign and before the root of 
title. There is some question, 
however, whether the Florida Act 
could be effective to eliminate a 
federal right, and until litigation has 
settled this federal “supremacy” 
issue, such rights may not be 
extinguished by the Act and the title 
examiner should show them as 
exceptions in the title opinion. 


3 Stat. §712.04 (1977). 


Mineral Rights 


In addition to rights reserved by 
the sovereign, all mineral rights 
severed before the root of title must 
be located and excepted. In 
Florida, the reservation or 
conveyance of a mineral estate 
creates a separate fee estate subject 
to all the laws of real property.‘ This 
estate, once created, may be 
transferred without regard to the 
surface estate. In subsequent 
transactions involving the subject 
estate, the separate mineral estate 
may not be mentioned. Title search 
before the root of title must, 
therefore, include an inquiry to 
determine if mineral rights have 
been severed, since the Marketable 
Record Title Act would not 
extinguish a mineral estate in fee. 


Easements 


Easements and rights-of-way in 
use are preserved under the Act.® 
Moreover, use of part of an 
easement or right-of-way will 
preserve the entire easement. This 
provision primarily protects the 
multitude of private and public 
utility easements. The statutory 
language, however, makes 
necessary a search prior to the root 
of title to discover any and all 
easements or rights-of-way created 
or reserved. Once such easements 
have been determined and located, 
a decision as to use or nonuse must 
be made. If the easements have not 
been used, and are prior to the root 
of title, they are extinguished. If 
they or any part are in use, they are 
preserved. 

Of course, a difficulty may arise 
in determining what constitutes use 
of the easement. The statute offers 
no clarification in this respect. 
However, cases under the 
marketable title acts of other 
jurisdictions have indicated that the 
use which will exempt such rights 
from being extinguished by the 
statute would be “actual use” or 


4P & N Investment Corp. v. Florida 
Ranchettes, Inc., 220 So.2d (Fla. Ist D.C.A. 
1968). The rule that reservation or 
conveyance of mineral rights creates a 
separate fee estate is recognized in most 
jurisdictions. See e.g., Bodcaw Lumber Co., 
v. Goude, 160 Ark. 48, 254 S.W. 345 (1923); 
Humphreys-Mexia Co. v. Gammon, 254 
S.W. 296 (1923); see also, Annot. 66 ALR 2d 
978 (1959). 

5 Fia. Stat. §712.03(5) (1977). 


THE FLORIDA BAR JOURNAL 


“occupancy” consistent with the 
nature of the easement created.® 
Finally, the use of the easement is 
to be determined at the time 
marketability is being questioned. 


Multiple Chains of Title 


If the title search should reveal 
more than one chain of title, such 
adverse rights should be cleared of 
record since wild deeds or forged 
deeds may constitute a chain of title 
which could, if otherwise meeting 
the statute’s requirements, cut off 
an older chain of title. Therefore, 
search prior to the root of title must 
be made to discover if there are any 
such wild deeds or multiple chains 
of title, inasmuch as rights created 
by multiple chains of title may not 
be extinguished and in fact may be 
supported by the Act. 


Claims Which Can Safely Be 
Eliminated 


Section 712.04 eliminates, in 
sweeping language, all “estates, 
interests, claims, or charges 
whatsoever” prior to the root of 
title. These interests no longer 
remain as clouds on marketability. 
The statutory language certainly 
includes mortgages, liens, 
restrictions, unused easements, and 
rights-of-way.’ In addition, most 
authorities feel the Act can be used 
to eliminate dower and homestead 
rights which arise prior to the root 
of title.§ 

A note of caution should be 
inserted at this juncture. The statute 
preserves defects inherent in the 
root of title. Therefore, if the root of 
title itself is the conveyance which is 
subject to—or created—the 
outstanding estate or interest, it 
would not be eliminated by the 
statute. For instance, if the deed 
relied upon as a root of title was in 
fact the deed which contained or 
created a claim of homestead as 
against the grantee in the deed, then 


8 See e.g., United Parking Stations, Inc. v. 
Calvary, 101 N.W. 2d 208 (Minn. 1960); 
Wichelman v. Messner, 250 Minn. 88, 83 
N.W. 2d 800 (1957). 

7 See Wichelman v. Messner, 250 Minn. 88, 
83 N.W. 2d 800 (1957); United Parking 
Stations, Inc. v. Calvary, 101 N.W. 2d 208 
(Minn. 1960). 

§ See, Boyer & Miller, Furthering Title 
Marketability by Substantive Reforms With 
Regard to Marital Rights, 18 U. Miami L. 
Rev. 561 (1964), where the Act’s application 
to eliminate stale dower claims is assumed. 
See also, ITT Rayonier, Incorporated v. 
Wadsworth, 386 F. Supp. 940 (M.D. Fila. 
1975). 
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the homestead claims would not be 
eliminated by operation of the 
statute. 


Examination of Root of Title 


The estate claimed remains 
subject to all interests and estates 
“disclosed by” and defects 
“inherent in” the muniments of title 
upon which the claim is based, 
beginning with the root of title. 
These phrases in the statute denote 
two distinct classes of exemptions: 
the “disclosed by” test limits the 
claimant to the estate revealed by 
his muniments of title; the “inherent 
in” test apparently refers to the 
transaction behind the conveyance 
which forms the root of title, and 
the circumstances in which the 
conveyance took place. Thus, once 
the root of title is determined, it 
must be examined carefully for any 
defects, and the surrounding facts 
and circumstances of the giving of 
the conveyance which forms the 
root of title must also be 
investigated, inasmuch as defects 
“inherent in” the root of title are also 
not extinguished by the statute. 


The “defects inherent in” the root 
of title test has been discussed in 
two cases. In Reid v. Bradshaw,! the 
court held that certain consti- 
tutional homestead defects 
surrounding the execution of a deed 
were “defects inherent in the root of 
title” and thus were preserved by 
the Act and not extinguished. The 
deed was sought to be used as the 
root of title to eliminate homestead 
claims arising out of the deed itself. 


In the case of ITT Rayonier, 
Incorporated v. Wadsworth,” a 
federal district court further 
expanded this language and 


seemed to approve it. That opinion 
held that defects prior to the root of 
title were extinguished, whereas 
defects in the transaction 
surrounding the execution and 
delivery of the root of title itself 
were defects “inherent in” the root 
of title and thus were not 
extinguished. Thus, it would seem 
that wild, forged or other defective 
deeds cannot serve as the root of 
title itself, and defects inherent in 
the transaction behind the 
execution and delivery of the deed 
which is to serve as the root of title 
will not be extinguished by the Act. 


Quitclaim and Wild Deeds as 
Root of Title 


Under Florida’s Marketable 
Record Title Act, a quitclaim deed 
cannot be used as a root of title." 
The reason, so said a Florida court, 
is that since the right, title or interest 
of the grantor of the ordinary 
quitclaim deed is unknown, it 
cannot constitute an estate which 
will qualify for protection under the 
Act. 

The cases of Reid v. Bradshaw 
and ITT Rayonier, Incorporated v. 
Wadsworth clearly indicate that a 
wild deed cannot serve as a root of 
title. In addition, void or forged 
deeds should not be used as a root 
of title. Any defect which is found 
in the circumstances surrounding 
and attendant to the execution and 
delivery of the root of title would be 
preserved by the Act, and thus the 
root of title transaction must be 
examined carefully. 


Legal Capacity of Grantee and 
Other Inherent Defects 


Florida’s Marketable Record 
Title Act operates in favor of any 


® 302 So.2d 180 (Fla. Ist D.C.A. 1974). 
10 386 F. Supp. 940 (M.D. Fla. 1975). 


"! Wilson v. Kelly, 226 So.2d 123 (Fla. 2nd 
D.C.A. 1969). 
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person having the legal capacity to 
own land.!2 The question raised by 
this requirement is whether the 
grantee of the root of title must be 
determined to have had _ legal 
capacity. A literal reading of the 
statute could lead to this 
interpretation, and such a 
determination should be made 
before relying on a_ particular 
conveyance as a root of title. 

The title examination should 
include an inquiry into the legal 
capacity of the grantor to convey. 
Deeds conveyed in a representative 
capacity that serve as the root of 
title must investigated to 
determine the representative's 
authority to convey. Dower and 
homestead claims in the 
conveyance serving as the root of 
title should be cleared. 

If a court proceeding forms the 
root of title, the examination should 
go back to the conveyance vesting 
title in the person whose title was 
destroyed by the court proceeding. 
Any defects found in such title, or in 
the court proceeding itself, could 
constitute defects “inherent in” the 
root of title. 

Section 712.03 exempts from 
extinguishment all claims 
“disclosed by” the root of title. 
Reverters and conditions contained 
within the root of title would be 
valid and would be preserved by 
the Act. 

Claims before the root of title, 
but referred to in the root of title 


may not be extinguished. A general 
reference to such claims in the root 
of title will not save them. A specific 
reference, showing the book and 
page of record, or the name of the 
plat, will preserve such claims.'4 


Examination Subsequent to 
Root of Title 


The Marketable Record Title Act 
does not purport to lessen the 
examiner's duties subsequent to 
root of title. A complete 
examination of all claims and 
encumbrances must be made on the 
chain of title after the root of title 
and all adverse interests cleared. 
The examiner must make the 
normal search both within and 
outside the record. The examiner 
must also be alert for situations 
which may fall within one of the 
stated exceptions to the Act. 

In addition, §712.03 provides that 
a specific reference, subsequent to 
the root of title, of a matter or thing 
exhibited prior to the root of title 
will be sufficient to preserve such 
claims.'5 Therefore, even though a 
right or claim would have been 
extinguished by the Marketable 
Record Title Act, if a specific 
reference by book and _ page 
number to that right or instrument 
creating that right is made 
subsequent to the root of title, that 
right or interest will be preserved. 

In addition, the statute exempts 
all rights of one who is in possession. 
The rights of any person in 
possession at the time marketability 
is being determined are preserved. 
Possession alone is sufficient to 
preserve the possessor’s rights, 
whatever they may be. Therefore, 


12 Fria. Strat., §712.02 (1977). 
'S Reid v. Bradshaw, 302 So.2d 180 (Fla 
Ist D.C.A. 1974) 


Strat. §712.03(1) (1977). 
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all claims of anyone in possession 
must be cleared. 

Rights of claimants are also 
preserved by the filing of statutory 
notice within the filing period. To 
be effective, the notice must 
contain certain required 
information set forth in the statute. 
Literal compliance is required in 
order to preserve those claims.'® 

Finally, the Act preserves the 
rights of any person in whose name 
the taxes were assessed for a period 
of three years prior to the time 
marketability is being determined. 
It must be determined, therefore, 
that there are no names other than 
the record owners’ on the tax rolls 
for a period of three years. A four- 
year search of the tax rolls has been 
suggested because of the Florida 
tax statutes. Rights claimed by any 
person found on the tax rolls must 
be cleared or excepted. 


Conclusion 


The Marketable Record Title Act 
has not succeeded in shortening title 
search practice in Florida. The 
exceptions in it mandate a full 
search of the entire chain, both 
prior to and subsequent to the root 
of title. The Act typically has been 
relegated to a curative function. 
Once a claim or encumbrance has 
been found, the Act will be used to 
eliminate any claims within its 
obvious application. oO 


'6 Stat., §712.03(2) (1977). 
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Florida’s Long Arm 


Statutes: Federal Versus 
State Construction cons 


In 1973 Florida adopted another 
extraterritorial service of process 
statute.! Subsection 48.193(1)(a) 
contains similar provisions found in 
the previous and still-existing long 
arm statute of § 48.181(1).2 Briefly, 
they provide that any person who 
personally, or through an agent, is 
found doing business within the 
state commits himself to the 
jurisdiction of the courts within the 
state for matters arising from such 
activity. 


Since the enactment of § 48.193, 
changes have occurred in federal 
appellate court treatment on 


extraterritorial jurisdiction. The 
United States Court of Appeals for 
the Fifth Circuit broke from the 
traditional restricted application of 
Florida’s long arm statutes when 


deciding cases under § 48.193, and 
by doing so is applying a due 
process “minimum contacts” test 
previously repudiated by Florida 
courts.3 

The federal landmark case for 
acquiring extraterritorial 
jurisdiction is International Shoe 
Company v. Washington, 326 U.S. 
310 (1945). The often-quoted 
language from that opinion is: 
... due process requires only that in order to 
subject a defendant to a judgment in 
personam, if he be not present within the 
territory of the forum, he have certain 
minimum contacts with it such that the 
maintenance of the suit does not offend 
“traditional notions of fair play and 
substantial justice.” [326 U.S. at 316.] 

Florida’s_ restrictive approach 
was set forth in Youngblood v. 
Citrus Assoc. of N.Y. Cotton Exch., 


Inc., 276 So.2d 505, 507-508 (Fla. 4th 
DCA 1973). 


Legislatures have, generally speaking, 
enacted three types of long-arm statutes: 
those which require more activities or 
contacts than are currently required by the 
United States Supreme Court, those which 
are co-extensive with the limits of the due 
process concept, and those which go beyond 
the due process limits and are hence 
unconstitutional. 

The Florida “long-arm” statutes are, 
generally speaking, of the first type; i.e., they 
require more activities or contacts to sustain 
service of process than are currently 
required by the decisions of the United 
States Supreme Court. 


Youngblood was decided under 
§ 48.181. Later, the same court 
extended the strict interpretation of 
“minimum contacts” test to a 
§ 48.193 case in Dublin Company v. 
Peninsular Supply Company, 309 


FOOTNOTES 


! Fxa. Start. § 48.193 provides: 48.193 Acts 
subjecting persons to jurisdiction of courts of 
state.— 

(1) Any person, whether or not a citizen 
or resident of this state, who personally or 
through an agent does any of the acts 
enumerated in this subsection thereby 
submits that person and, if he is a natural 
person, his personal representative to the 
jurisdiction of the courts of this state for any 
cause of action arising from the doing of any 
of the following: 

(a) Operates, conducts, engages in, or 
carries on a business or business venture in 
this state or has an office or agency in this 
state. 

(b) Commits a tortious act within this 
state. 

(c) Owns, uses, or possesses any real 
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property within this state. 

(d) Contracts to insure any person, 
property, or risk located within this state at 
the time of contracting 

(e) With respect to proceedings for 
alimony, child support, or division of 
property in connection with an action to 
dissolve a marriage or with respect to an 
independent action for support of 
dependents, maintains a matrimonial 
domicile in this state at the time of the 
commencement of this action or, if the 
defendant resided in this state preceding the 
commencement of the action whether 
cohabiting during that time or not. This 
paragraph does not change the residency 
requirement for filing an action for 
dissolution of marriage. 

(f) Causes injury to persons or property 
within this state arising out of an act or 
omission outside of this state by the 
defendant, provided that at the time of the 
injury either: 


l. The defendant was engaged in 
solicitation or service activities within this 
state which resulted in such injury; or 

2. Products, materials, or things 
processed, serviced, or manufactured by the 
defendant anywhere were used or 
consumed within this state in the ordinary 
couse of commerce, trade, or use, and the 
use or consumption resulted in the injury. 

(g) Breaches a contract in this state by 
failing to perform acts required by the 
contract to be performed in this state. 

(2) Service of process upon any person 
who is subject to the jurisdiction of the courts 
of this state as provided in this section may 
be made by personally serving the process 
upon the defendant outside this state, as 
provided in s.48.194. The service shall have 
the same effect as if it had been personally 
served within this state. 

(3) Only causes of action arising from 
acts or omissions enumerated in this section 
may be asserted against a defendant in an 
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: 


So.2d 207 (Fla. 4th D.C.A. 1975). 
Dublin said §§ 48.181 and 48.193 
were drawn to require a 
compliance that “will more than 
satisfy the due process require- 
ments ot minimum contacts 
enuciated in International Shoe.” 
The Third District did the same ina 
§ 48.193 case, Joyce Bros. Storage & 
Van Company v. Piechalak, 343 
So.2d 97 (Fla. 3d D.C.A. 1977). 

The Fifth Circuit, however, 
applied a less strict test, and did so 
by ignoring, not following, the 
established state court precedents. 
In a libel action under § 48.193(1) 
(b) the court said: 


The fact that the tortious act section of the 
Florida statute is almost identical to its 
Illinois counterpart is some indication that 
the Florida Legislature intended to follow 
Illinois’ lead in enacting the most 
comprehensive kind of long arm statute. In 
addition, examination of Florida decisions 
reveals that the state courts have embraced 
the proposition that the Florida long arm 
statute is “applicable to the fullest extent 
permissible within constitutional limits upon 
the state’s power to act extraterritorily.” See, 
e.g., Martin Blumenthal Associates, Inc. v. 
Dinsmore, 289 So.2d 481, 483 (Fla. App. 
1974). There is absolutely no reason to think 
that the present Florida long arm statute was 
intended to do other than further facilitate 
the state’s power to act extraterritorily. More 


specifically, the Florida courts have cited 
approvingly the Illinois long arm statute and 
cases which have construed it liberally. 
Babson Brothers Co. v. Allison, 298 So.2d 
450, 453-54 (Fla.App.1974). In short, the 
readily documentable Florida affinity for 
the Illinois statute and the cases which 
construe it, leads us to the conclusion that the 
Florida courts would similarly broadly 
interpret the new Florida long arm statute. 
[Rebozo v. Washington Post Company, 515 
F.2d 1208 (5th Cir. 1975).] 

Babson Bros. was decided under 
§ 48.181 and followed the 
International Shoe “minimum 
contacts” test (i.e.., the long arm 
statute is only limited by its terms 
and due process so not to offend 
traditional notions of fair play and 
substantial justice). But after it 
came American Baseball Cap, Inc. 
v. Duzinski, 308 So.2d 639 (Fla. Ist 
D.C.A. 1975) which followed 
Youngblood by holding more 
contacts than required by the 
United States Supreme Court are 
needed to apply § 48.181, and that 
““(s)tatutes providing for 
substituted service must be strictly 
construed ... .” [308 So.2d at 642. ] 
Duzinski was decided January 31, 
1975 - five and one-half months 
before Rebozo. 

The Fifth Circuit obviously was 


persuaded by Babson Bros. because 
of the latter’s analysis of Illinois’ 
long arm statute, after which 
Florida’s § 48.193 is patterned. But 
the federal court also put 
considerable reliance on Martin 
Blumenthal Associates, Inc.  v. 
Dinsmore 289 So.2d 481 (Fla. 3d 
D.C.A. 1974), a § 48.181 case 
wherein the Third District’s opinion 
was quashed two months before 
Rebozo was decided. [314 So.2d 
561.}4 

Soon after Rebozo the United 
States District Court for the 
Northern District of Florida saw the 
shaky ground the Fifth Circuit then 
was on and refused to follow it. 


Plaintiff also relies on Rebozo v. 
Washington Post Co., 515 F.2d 1208 (5th Cir. 
1975) wherein Fifth Circuit indicated that 
Florida courts might construe the new long- 
arm provisions to be of broader reach than 
the earlier statute. In reaching this 
conclusion, Rebozo relied on the Babson 
Brothers case, supra, which is now of 
doubtful authority in light of American 
Baseball Cap. Rebozo also cited Martin 
Blumenthal Associates, Inc. v. Dinsmore, 289 
So.2d 481, 483 (Fla.App.3d 1974) for the 
proposition that Florida’s long-arm statute is 
“applicable to the fullest extent permissible 
within constitutional limits upon the state’s 
power to act extraterritorily.” The decision 
in Blumenthal was subsequently quashed by 


action in which jurisdiction over him is based 
upon this section, unless the defendant in his 
pleadings demands affirmative relief on 
other causes of action, in which event the 
plaintiff may assert any cause of action 
against the defendant, regardless of its basis, 
by amended pleadings pursuant to the rules 
of civil procedure. 

(4) Nothing contained in this section 
shall limit or affect the right to serve any 
process in any other manner now or 
hereinafter provided by law. 

2Fra. Strat. §48.181 provides: 48.181 
Service on nonresident engaging in business 
in state.— 

(1) The acceptance by any person or 
persons, individually, or associated together 
as a copartnership or any other form or type 
of association, who are residents of any other 
state or country, and all foreign 
corporations, and any person who is a 
resident of the state and who subsequently 
becomes a nonresident of the state or 
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conceals his whereabouts, of the privilege 
extended by law to nonresidents and others 
to operate, conduct, engage in, or carry ona 
business or business venture in the state, or to 
have an office or agency in the state, 
constitutes an appointment by the persons 
and foreign corporations of the secretary of 
state of the state as their agent on whom all 
process in any action or proceeding against 
them, or any of them, arising out of any 
transaction or operation connected with or 
incidental to the business or business venture 
may be served. The acceptance of the 
privilege is signification of the agreement of 
the persons and foreign corporations that the 
process against them which is so served is of 
the same validity as if served personally on 
the persons or foreign corporations. 

(2) Ifa foreign corporation has a resident 
agent or officer in the state, process shall be 
served on the resident agent or officer. 

(3) Any person, firm or corporation 
which sells, consigns, or leases by any means 


whatsoever tangible or intangible personal 
property, through brokers, jobbers, 
wholesalers, or distributors to any person, 
firm, or corporation in this state shall be 
conclusively presumed to be operating, 
conducting, engaging in or carrying on a 
business venture in this state. 

3 Until recently, Florida courts have 
applied a strict construction test for applying 
its long arm statutes. The same was done by 
the Fifth Circuit which followed 
supervening state court construction of the 
state’s statutes. Spencer Boat Co., Inc. v. 
Lieutermoza, 498 F.2d 332 (5th Cir. 1974). 

‘ In quashing the opinion relied on by the 
Fifth Circuit, the Florida Supreme Court 
used the International Shoe test for 
determining a long arm statute’s 
constitutionality. Dinsmore v. Martin 
Blumenthal Associates, Inc., 314 So.2d 561, 
567 (Fla. 1975). In that opinion the 
Youngblood strict application test was not 
mentioned. 
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FLORIDA’S LONG ARM 
STATUTES 


the Florida Supreme Court. Dinsmore v. 
Martin Blumenthal Associates, Inc., 314 
So.2d 561 (Fla.1975). [Escambia Treating 
Company v. Otto Candies, Inc., 405 F.Supp. 
1235, 1236 (N.D. Fla. 1975).] 


Relying on Georgia Savings & 
Loan Service Corp. v. Delwood, 
315 So.2d 237 (Fla. Ist D.C.A. 
1975),the Northern District 
concluded that §48.193(1)(a) should 
be given the same strict 
construction as §48.181. Its holding 
is understandable in that it followed 
the most obvious precedents then 
set forth by Florida courts.5 

Escambia Treating did not, 
however, pursuade the Fifth 
Circuit, as one year later that 
appellate court adhered to Rebozo 
in another § 48.193(1)(b) case. 


In the recent case of Rebozo v. 
Washington Post Company, 515 F.2d 1208 
(5th Cir. 1975), this Court was called upon +9 
construe the statute at issue. The Court held 
that the Florida statute was not limited to a 
situation where an act in Florida caused an 
injury in Florida but that the Florida statute 
also reached the situation where a foreign 
tortious act caused injury in Florida. And in 
so construing the “tortious act” provision of 
F.S.A. sec. 48.193 (Supp.1973), this Court in 
Rebozo also noted the similarity between the 
far reaching Illinois long-arm statute and the 
statute at issue. Further noting favorable 
citations of Illinois authorities by the Florida 
courts, we held that, like the Illinois statute, 
the Florida statute “was designed to exploit 
the limits of jurisdictional due process 
articulated in International Shoe Co. v. State 
of Washington, 326 U.S. 310, 56 S.Ct. 154, 90 
L.Ed 95 (1945).” 515 F.2d at 1212... 


The standard as articulated in the 
landmark case of International Shoe ... calls 
for the determination of whether or not the 
defendant has “minimum contacts with (the 
forum) such that the maintenance of the suit 
does not offend ‘traditional notions of fair 
play and substantial justice.” As 
International Shoe indicated and subsequent 
cases have held, a single tortious act can 


5 Although Escambia Treating was a 
§ 48.193(1)(a) case and Rebozo — which was 
decided under § 48.193(1)(b) — omitted 
discussing that section, the difference is 
immaterial when determining whether to 
apply a strict or liberal construction to 
§48.193. Courts have not noted those 
distinctions when relying on other decisions 
in support of the strictness that should be 
applied to long arm statutes. The standard of 
strictness is not related to any particular 
subsection of the long arm statutes. See 
Dublin Company v. Peninsular Supply 
Company, 309 So.2d 207 (Fla. 4th D.C.A. 
1975); Escambia Treating Company v. Otto 
— Inc., 405 F.Supp. 1235 (N.D.Fla. 
1975). 
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support in personam jurisdiction, consistent 
with the Constitution, subject to the 
limitation that “there (must) be some act by 
which the defendant purposefully avails 
itself of the privilege of conducting activities 
within the forum State, thus invoking the 
benefits and protections of its laws.” Hanson 
v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 
1240, 2 L.Ed.2d 1283(1958). In the case at 
bar, an official of the defendant intended to 
and did send or cause to be sent a false 
advertisement and infringing products into 
Florida and by doing so clearly satisfied the 
above standards. [Bangor Punta Operation, 
Inc. v. Universal Marine Company, Ltd., 543 
F.2d 1107, 1109-1110 (5th Cir. 1976).] 

Bangor Punta continued down 
the liberal path of long arm 
statutory construction void of citing 
any Florida state court decision to 
get in its way. The Fifth Circuit 
remained determined in its course. 
In Rebozo, for instance, it rejected 
the request for certification to the 
Florida Supreme Court. “The need 
for certification is obviated with 
respect to sec. 48.193(1)(b) by the 
lucidity of the statute and by 
Florida case law which clearly 
indicates the proper scope of the 
section.” [515 F.2d at 1210 fn 3] 

That position was announced 
July 16, 1975, five and one-half 
months after Duzinski reiterated 
the strict requirements test and two 
months after Dinsmore was 
quashed! But the result is the Fifth 
Circuit gave § 49.193 a fresh start 
without being tied to old 
precedents under § 48.181. It, too 
may be said that it now has the 
company of the Florida Supreme 
Court. 

In October 1977, Electro 
Engineering Products Co., Inc. v. 
Lewis, 352 So.2d 862, (Fla. 1977) 
came and cleared the air. 
Petitioners there argued “the 
complaint alleged insufficient 
jurisdictional facts” for personal 
jurisdiction, but if it were obtained 
under § 48.193, it “is unconstitu- 
tional for failing to require 
sufficient minimum contacts’ 
consistent with... (their) due 
process rights under the federal 
constitution. International Shoe Co. 
v. Washington, 326 U.S. 310 
(1945).” The Florida Supreme 
Court explained the procedure for 
seeking to apply the long arm 
statute, cited Dublin (but only in 
support of the proposition that the 
claimant can “not merely reiterate 
the factural allegations in the 
complaint” but must prove the 
jurisdictional facts), and then 
simply concluded: “‘These 


allegations place them within the 
reach of the long arm statute and 
satisfy the ‘minimum contacts’ 
required by the federal 
constitution.” 

Nothing was said about that part 
of Dublin which says §§ 48.181 and 
48.193 were drawn to require a 
greater standard than that found in 
International Shoe. Thus, it would 
seem Electro Engineering brought 
to Florida courts the liberal test for 
long arm statute application. 

And further support of this 
position comes from giving a literal 
interpretation to the United States 
Supreme Court decision in Shaffer 
v. Heitner, US. 
2569 (1977).6 There the Court 
extended International Shoe’s 
standard of fairness and substantial 
justice to in rem proceedings: “We 
therefore conclude that all 
assertions of state court jurisdiction 
must be evaluated according to the 
standard set forth in International 
Shoe and its progeny.” 

The result is that we may now 
look for all courts to apply Florida 
long arm statutes to their fullest 
extent permitted and only limited 
under “traditional notions of fair 
play and _ substantial justice,” 
nothing more. oO 


6 Shaffer contains an extensive historical 
analysis of extraterritorial jurisdiction, 
particularly from the Supreme Court’s prior 
position in Pennoyer v. Neff, 95 U.S. 714 
(1877). 
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No area of American law today is 
more parochial than the law of real 
property. Any Florida attorney 
involved in an_ interstate real 
property transaction has had 
occasion to observe that his 
counterpart in another state is apt to 
be speaking a different language on 
the same subject. Each state has its 
own real property law; the law of 
no two states is the same. This 
diversity and_ variety _ persists 
despite the growing mobility of our 
population, and the frequent 
relocation of families from one 
jurisdiction to another. In recent 
years, congressional complaints 
have been heard that this 
particularism in real property law in 
America contributes to the high 
costs to consumers of real property 
transactions. 

In an effort to overcome this 
multiplicity and variety of state 
laws and bring standardization to 
real property law, the National 
Conference of Commissioners on 
Uniform State Laws commenced 
work in 1969 on a Uniform Land 
Transactions Act. The proposed 
legislation went through several 
drafts. At one time it grew as long as 
nine separate articles, more 


BLOC 
EASSEMBLED 


’ 


comprehensive than the Uniform 
Commercial Code, dealing with 
such diverse subjects as 
condominiums, recording statutes, 
contracts, mortgages and 
mechanics’ liens. Ultimately, some 
of these subjects were judged 
worthy of special treatment, and 
spun off as separate areas of study. 
Concerning others—such as 
mechanics’ liens—no agreement 
could be reached among 
competing interests. What 
ultimately emerged was a more 
modest form of legislation affecting 
only two areas of real estate law— 
but two important areas—the law 
of contracts and conveyances, and 
the law of mortgages. Articles on 
these two subjects, together with a 
definitional article, are what finally 
emerged and won approval in 
August 1975 by the National 
Conference as the Uniform Land 
Transactions Act. 

Following promulgation of the 
Act in 1975, a committee was 
appointed by the Real Property 
Division of the Section of Real 
Property, Probate and Trust Law of 
the American Bar Association to 
study it. The ABA Committee made 
various recommendations for 


THE FLORIDA BAR JOURNAL 


: 
‘ 
= 


changes in the Act. As a result of 
those recommendations, a number 
of amendments to the Act were 
approved by the National 
Conference in 1977. 

For the past two years the ULTA 
has also been under study by a 
subcommittee of the Real Property 
Section of The Florida Bar, of 
which this writer is a member. The 
subcommittee has reported 
favorably on the Act, but with some 
reservations. Those reservations 
mainly concern Article 3 of the 
ULTA, the article on mortgage law. 
By general consensus, the ULTA’s 
provisions on mortgage law would 
effect greater changes in existing 
Florida law than the companion 
article on contracts and 
conveyances. Some changes 
proposed by Article 3 are clearly 
beneficial; others would drastically 
alter the present customs and habit 
of real property practitioners and 
require a substantial re-education 
process for all Florida attorneys. 

The subcommittee has also urged 
publication of information about 
the ULTA, to acquaint members of 
the Bar with its provisions and its 
potential impact in Florida. This 
article is intended as just such an 
introduction. Since the innovations 
proposed by the article on 
mortgage law are substantial, I have 
limited my discussion to Article 3 of 
the Act. What follows, then, is a 
summary of five areas of existing 
Florida law which would be 
modified or changed by Article 3 of 
the ULTA. 


Terminology and Formalities 


For starters, the term “mortgage” 
would itsclf become obsolete if he 
ULTA receives wide acceptance. 
The Act refers solely to “security 
interests,” adopting the language of 
the UCC. At the same time, it 
would also abolish the term “deeds 
of trust,” an alternate form of real 
property security instrument used 
in many other jurisdictions, and 
would do away with all distinctions 
between “lien theory” and “title 
theory.” The security instrument 
would attach when a security 
agreement has been signed by the 
debtor, value has been given, and 
the debtor has an interest in the 
collateral (§3-203). The Act also 
specifies that the only formal 
requisites for the creation of a 
security interest would be the 
debtor’s signature on a written 
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security agreement. Witnesses are 
not necessary, nor is an 
acknowledgment (although the Act 
itself would not modify present 
Florida recording laws which do 
require an acknowledgment). 
Present Florida law regarding the 
necessity of witnesses on a 
mortgage is contradictory, 
especially regarding homesteads. 
As a result, most practitioners 
continue to require them. The 
ULTA would clarify present 
Florida law by confirming _ its 
present trend to do away with the 
necessity of witnesses on 
mortgages. 


Consumer Protection 


In response to a_ growing 
recognition that many consumers 
today are without legal repre- 
‘sentation in real estate transactions, 
the authors of the Act have 
introduced a novel concept in the 
ULTA for their safeguard: the 
“protected party.” A_ protected 
party is: 

(1) an individual who contracts to give a 
real estate security interest in, or to buy or to 
have improved, residential real estate all or a 
part of which he occupies or intends to 
occupy as a residence; 

(2) A person obligated primarily or 
secondarily on a contract to buy or have 
improved residential real estate or on an 
obligation secured by residential real estate 
if, at the time he becomes obligated, that 
person is related to an individual who 
occupies or intends to occupy all or a part of 
the real estate as a residence; or 

(3) With respect to a security agreement, 
a person who acquires residential real estate 
and assumes or takes subject to the 
obligation of a prior protected party under 
the real estate security agreement. (§1-203) 

The “protected party” concept is 
used in both Articles 2 and 3 of the 
ULTA. The most extensive use of 
this dichotomy between consumer 
transactions and other real estate 
transactions appears in Article 3 of 
the Act, however, as the next two 
topics will illustrate. 


Usury 


Part 4 of Article 3 deals with 
usury. The Act does not endeavor to 
impose, or even recommend, a 
maximum interest rate, leaving that 
for each state to decide. However, 
it does introduce two noteworthy 
concepts, one or both of which 
would clearly be an improvement 
of existing law. First, the Act 
conforms the computation of 
interest for the purpose of 
determining usury to the 
computation of the annual 


percentage rate under the federal 
Truth-in-Lending Act. 

This part shall be liberally construed and 
applied to promote the purpose of 
conforming the finance and other charges 
authorized herein to the disclosure 
requirements of the Federal Truth-in- 
Lending Act, to the end that, except as 
otherwise specifically required by this Act, 
the rate disclosed under that Act is the rate to 
be used to determine whether the maximum 
permitted by this Act has been exceeded. 
(§3-402) 

Under present Florida law, a loan 
bearing a 10.15 annual percentage 
rate for Truth-in-Lending purposes, 
may nevertheless not be in excess of 
10 percent for the purpose of the 
Florida usury statutes. This 
apparent contradiction is a constant 
source of confusion for laymen and 
attorneys alike. The ULTA 
provision would do away with the 
confusion. It should be noted that 
this reform has already received 
partial acceptance in Florida under 
F.S. §516.031, which governs the 
computation of interest under the 
Florida Consumer Finance (Small 
Loan) Act. However, this relatively 
simple reform has not been 
extended as yet to F.S. Ch. 687, the 
usury statute under which most 
litigation arises. 

The second innovation of the 
ULTA in regard to our present 
usury laws is to introduce two 
different types of debtors: the 
“protected party,” described 
above, and all other borrowers. 
Interest limitations would be 
imposed only on loans to 
“protected parties”; in all other 
transactions—presumably com- 
mercial transactions—any interest 
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IMPACT OF THE 
PROPOSED ULTA ON 
MORTGAGE LAW 


charge agreed to by the parties 
would be legal. 

The drafters of the ULTA have 
thus adopted a position already in 
force in maay jurisdictions that 
“business loans” are exempt 
altogether from the usury statutes. 
The rationale for such a position is 
that in business or commercial 
transactions sufficient equality of 
bargaining power exists to allow the 
parties to bargain fairly; it is only in 
consumer-type transactions that the 
borrower is in need of protection. 

To date, Florida has not fully 
accepted that rationale, although 
the present Florida usury statutes 
implicitly recognize the distinction 
by providing that loans to 
corporations, may bear higher 
interest rates than other types of 
loans. 


Mortgage Foreclosure 


The fourth and most striking 
departure from existing Florida law 
concerns mortgage foreclosures. 
The ULTA provides for both 
judicial and nonjudicial fore- 
closures of security agreements on 
real property. 

Nonjudicial foreclosure of real 
estate is not a startling innovation to 
American real property law by any 
means. It is in fact the norm in 
jurisdictions which presently use 
“‘trust deeds’ as security 
instruments in lieu of mortgages. 
However, it would be an entirely 
new type of proceeding for the 
Florida attorney schooled 
exclusively in the practice of the 
strict judicial foreclosure. 


How would foreclosure work 
under the ULTA? A foreclosure 
proceeding would commence with 
a “Notice of Intention to Foreclose” 
being served on a_ defaulting 
debtor. If the debtor is a “protected 
party,” the notice must be served 
five weeks prior to the taking of any 
further action. For other debtors, 
reasonable notice sufficient. 
Notice may be given by mail. 

Once the notice has been given, 
and the necessary time period 
elapsed, the lender may then 
proceed to foreclose on_ the 
collateral which is subject to his 
security agreement. If the security 
instrument contains a power of sale, 
the lender may exercise this power 
simply by giving notice to all 
interested parties of his intention to 
sell the property free and clear of 
the interest of the debtor and all 
junior lienors. The sale may be 
either public or private, may 
include sale of part or all of the 
collateral, and may include sales on 
credit, “But every aspect of the sale, 
including the method, advertising, 
time, place and terms, must be 
reasonable.” (§3-508(a)) The sale 
cannot occur prior to five weeks 
after the notice of sale is given. 
Thus, in an uncontested foreclosure 
through exercise of a power of sale, 
the time it would normally take the 
creditor to obtain relief from his 
debtor’s default would be 10 weeks, 
possibly less in the case of 
“nonprotected party” debtors. To 
protect the debtor against the broad 
powers of sale authorized, the Act 
provides that the debtor or any 
other interested party may apply to 
the court to restrain a creditor who 
is abusing the power of sale, or who 
is likely to do so. Further, a 
protected party is given an 
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automatic right of reinstatement, 
once every 12 months, notwith- 
standing acceleration of the debt, if 
all delinquent installments and the 
creditor's other costs are paid prior 
to foreclosure sale. 


However, once the foreclosure 

sale is completed, the rights of the 
debtor and all other junior lien 
creditors in the collateral are cut off 
by a bona fide purchaser. Unlike 
existing Florida law, a purchaser at 
a foreclosure sale under the ULTA 
would not have to worry about the 
propriety of the proceeding. If he is 
a true BFP he takes title free and 
clear of any defects in the 
foreclosure. 
If real estate is sold by a creditor under a 
power of sale (§3-508), or at a judicial sale 
(§3-509), a purchaser for value in good faith 
acquires the debtor’s and creditor’s rights in 
the real estate, free of the security interest 
under which the sale occurred and any 
subordinate interest, even though the 
creditor or person conducting the sale fails to 
comply with the requirements of this part on 
default or of any judicial sale proceeding. 
(Section 3-511(a)) 

The intention here, as in the 
provision that a nonjudicial sale be 
held in a “reasonable” manner, is to 
enhance the commercial viability of 
foreclosure sales, and remove from 
them the stigma of being “distress 
sales.” The comments following §3- 
508 make clear, for instance, that a 
legal advertisement would not be a 
reasonable manner of giving notice 
of a foreclosure sale: 

The requirement that the sale be conducted 
in a commercially reasonable manner, 
including the advertising aspects, requires 
that the person conducting the sale use the 
ordinary methods of making buyers aware 
that are used when an owner is voluntarily 
selling his land. Thus an advertisement in the 
portion of a daily newspaper where these 
ads are placed or, in appropriate cases such 
as the sale of an industrial plant, a display 
advertisement in the financial sections of the 
daily newspaper may be the most reasonable 
method. In other cases employment of a 
professional real estate agent may be the 
more reasonable method. It is unlikely that 
an advertisement in a legal publication 
among other legal notices would qualify asa 


commercially reasonable method of sale 
advertising. 


Adequate public notice, sales on 
credit, a guaranteed good title for 
the purchaser—all of these 
innovations of the ULTA are for the 
beneficial purpose of realizing the 
maximum possible sales price for 
the security, for the benefit of 
debtor and creditors alike. Who 
would stand to lose under this 
proposed procedure? Both the 
debtor and the junior lien creditor, 
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who could see their interests in the 
real estate extinguished in spite of 
faulty or inadequate notice of a 
foreclosure sale—in fact (in theory, 
at least), in the absence of any 
notice at all. A question has been 
raised about the constitutionality of 
the procedure because of the 
potential violation of the “due 
process” clause. It is difficult to 
believe that the courts would let 
stand a foreclosure sale. Instances 
of defaulting debtors without 
stand a foreclosure sale against a 
debtor - owner who was truly 
without notice of a foreclosure sale. 
Instances of defaulting debtors 
without notice are rarer in practice 
than in theory, however. A more 
practical danger confronts the 
junior lien creditor, since the Act 
also provides that a foreclosing 
creditor satisfies the notice 
provisions if he examines title seven 
weeks prior to foreclosure sale and 
gives notice to interested parties of 
record as of that time. A junior lien 
creditor whose lien was recorded 
after that date would be subject to 
having his lien extinguished without 
notice, and without an alternate 
remedy. Clearly, the ULTA would 
make the life of junior lien creditors 
more burdensome, since they 
would have the affirmative 
obligation of obtaining assurances 
from senior creditors that no 
foreclosure sale was pending at the 
time their inferior lien was 
recorded. 


What is the rationale of the ULTA 
for adopting a nonjudicial 
approach to mortgage foreclosure? 
The fact that most mortgage 
foreclosures do not produce a truly 
justiciable issue of law or fact, and 
that the courts are not therefore 
really needed. The ULTA proposes 
that the creditor be allowed to 
proceed to foreclosure outside the 
aegis of the court—if his contract 
gives him that right—subject of 
course to the proviso that the debtor 
or any aggrieved party can always 
apply to the courts for relief. In this 
regard, the ULTA follows a trend 
already observed in other uniform 
legislation, such as the Uniform 
Probate Act. 

Nonjudicial foreclosure via a 
power of sale, although the most 
notable departure from existing 
Florida law, is only one of two 
alternate methods for a creditor to 
exercise his rights under a security 
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agreement as provided by the 
Code. A creditor may also foreclose 
via judicial proceeding, in which 
event a foreclosure would proceed 
much as it presently does under 
existing Florida law, with one 
notable exception: under the Act, 
even judicial foreclosures would 
customarily have private 
foreclosure sales, conducted in a 
commercially reasonable manner. 
However, following the sale, the 
creditor would report to the court 


on the sale, which the court would 
then confirm and finalize. Again, 
the purchaser at the sale would take 
title free of any defects occurring in 
the judicial proceeding. 
Receivership 

The ULTA would effectively 
eliminate the need for receiverships 
in most mortgage foreclosure 
proceedings by providing that a 
mortgagee shall have the right to 
take possession of the security upon 
default of the debtor. As the 


reports 
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IMPACT OF THE 
PROPOSED ULTA ON 
MORTGAGE LAW 


comments to §3-502 of the Act point 
out: 


This section states the right of the secured 
creditor to take possession after default and 
before foreclosure sale. It is a substantial 
change in the law of “lien theory” states and 
adopts the result which follows at least 
theoretically in “title intermediate 
theory” states that at least after default the 
creditor can take possession. Under existing 
law, either because the lender has no right to 
possession before sale to him or because 
there is an onerous burden on a creditor in 
possession, resort frequently is had to a court 
appointed receiver to oust the debtor from 
possession. This Act is based on a major 
policy decision—to reduce the “cost” of 
foreclosure. A provision giving the creditor a 
right to take possession after default without 
the intervention of the expensive 
receivership process is one step in carrying 
out this policy. See Ch. 6 of Osborne, 
Mortgages. 


While the court would retain the 
right to appoint a receiver, that 
right could be exercised by the 
court “only upon a showing that a 
secured creditor cannot take 
possession or that possession by a 
secured creditor will not 
adequately take into account the 
interests of persons having a claim 
to the real estate involved, or where 
the court in its discretion finds the 
appointment of a receiver 
appropriate.” 

Enactment of the ULTA would, 
then, help eliminate one of the more 
flagrant commercial abuses (or 
benefits, I suppose, depending on 
your point of view) of existing 
Florida mortgage law: the ability of 
a defaulting debtor to “milk” the 
rents and profits of an income 
producing property for weeks or 
sometimes months before a 
receiver can be appointed through 
the judicial process. 

Once in possession, the creditor 
would be obliged to observe the 
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prudent man rule in managing and 
maintaining the real estate. 
However, the Act would give him 
two safeguards not presently 
available to creditors in possession, 
or receivers, under Florida law.: 


(a) If the creditor delegates managerial 
responsibility to an agent in the business of 
managing real estate, who is financially 
responsible, prudently selected, and not 
related to the creditor, the creditor will not 
be responsible to the debtor or others for the 
acts of the managing agent.(§3-504(c)) 

(b) If the creditor has maintained 
casualty and liability insurance as required 
by the Act while a creditor-in-possession, the 
risk of loss or damage and the risk of liability 
to third persons, remains the debtor's and not 
the creditor’s. (§3-504(g)) 


The foregoing is a summary only 
of some highlights of Article 3 of the 
ULTA. It by no means is a 
comprehensive review of all of the 
provisions of the Article, and of 
course has not touched at all upon 
Article 2, dealing with contracts and 
conveyances. Hopefully, this 
sampling from Article 3 will have 
whetted the appetites of some 
readers to become familiar with the 
Act. It has been published, and is 
available from West Publishing 
Company. A revised version of the 
ULTA, including the newly 
approved 1977 amendments, 
should be available from West in 
the spring of 1978. 


The ULTA, as amended this past 
summer, has won the endorsement 
of the Real Property Section of the 
American Bar Association. On the 
other hand, a motion to have the full 
Association endorse the Uniform 
Act was tabled at its 1977 
convention. Whether or not the 
ULTA is ultimately endorsed by the 
ABA, its ultimate fate will of course 
depend on its acceptance, or lack 
thereof, by a sufficient number of 
states to make it truly into a uniform 
law. 

Whatever its ultimate fate may 
be, the ULTA proposes concepts 
and innovations in the areas of 
mortgage law which should 
stimulate Florida attorneys to 
reexamine our existing practice. 
Certainly there is nothing 
sacrosanct about present Florida 
law in this area. Many of the 
changes reflected in the ULTA, this 
writer believes, would bring a 
simplification and rationalization to 
mortgage law which would be a 
distinct improvement over our 
existing statutes. 
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How 
A Primer on the New Federal Warranty Act 


By Paul A. Lester 


On January 4, 1975, Congress 
passed the Magnuson-Moss 
Warranty-Federal Trade Commis- 
sion Improvement Act.! The Act 
consists of two titles, Title I dealing 
with consumer product warran- 
ties? and Title II dealing with 
expanded rule-making powers of 
the Federal Trade Commission.’ 
Title II gives the FTC new rule- 
making authority and provides for 
both significant civil penalties 
which may be asessed by the FTC 
for violation of the Act as well as for 
private means of redress.‘ Title I, to 
which this article speaks, 
implements congressional intent to 
promote consumer understanding 
of product warranties and to 
improve product reliability by 
defining a new federal warranty 
law,> which provides both for FTC 
enforcement and private means of 
consumer redress. 

For the practitioner whose major 
warranty law reference has been 
the Florida Uniform Commercial 
Code,‘ Title I is similar to entering a 


' P.L. 93-637, 88 Stat. 2183. 

2 15 U.S.C. §2301 to §2312. §101 of Title Lis 
15 U.S.C. $2301, §102 of Title 1 is 15 U.S.C. 
§2302, ete. 

315 U.S.C. §57(a) et seq. Title Il added 
new §§18, 19, and 20 to the Federal Trade 
Commission Act (15 U.S.C. §§58, 59 and 60, 
respectively), and also amended $$§5, 6 and 
16 of the Act (15 U.S.C. §§45, 46 and 56). 

4 For discussion of Title II of the act, See, 
e.g., Kestenbaum, Rulemaking Beyond the 
APA; Criteria for Trial - Type Procedures 
and the FTC Improvement Act, 44 Gro. 
Wasn. L. Rev. 679 (1976), and Kintner and 
Smith, The Emergence of the Federai Trade 
Commission as a Formidable Consumer 
Protection Agency, 26 Mercer L. Rev. 651 
(1975). 

5In so doing, Title I is the first 
congressional enactment which requires a 
uniform system of designation for written 
warranties on products sold to consumers. 

6 See, in particular, Article 2 of the Florida 
Uniform Commercial Code, Star. 
§672.2 - 101 et seq. 


VOLUME 52, NUMBER 4, APRIL 1978 


market in a foreign country for the 
first time—the goods appear 
familiar but the merchants speak a 
strange language. This article 
discusses the main “nouns and 
verbs” of this new federal warranty 
language so as to aid in translating 
existing warranties (and _ other 
representations which are 
warranties under the Act) into 
compliance with Title I. 

Many of the provisions in Title I 
are procedural rather than 
substantive—i.e., the language of 
existing warranties must change but 
much of their substantive coverage 
may remain intact. Other Title I 
provisions, such as §102(c), provide 
not only new procedural ground 
rules but substantive requirements 
as well. Given the absence of case 
law construing Title I and a 
frequent lack as well of meaningful 
legislative history,’ this discussion is 
necessarily dependent upon FTC 
rules and policy statements thus far 
promulgated under Title I.8 These 
FTC statements emphasize the 
following major concerns in 
obtaining fluency in the new 
federal warranty language. 


7 This is so despite Title I being the 
product of over four years of congressional 
activity. See, e.g., the discussion in House 
Report 93-1606 (Conference Report) on 
S.356, December 16, 1974, and in Senate 
Report No. 93-1408 (Conference Report) on 
S. 356, December 18, 1974. 

8 The Commission first published an 
Implementation and Enforcement Policy 
Statement pertaining to Title I on June 18, 
1975, 40 Fed. Reg. 25721. Rules 701, 702 and 
703, under Title I, as discussed infra, were 
promulgated on December 31, 1975, 40 Fed. 
Reg. 60168. The FTC next published 
Proposed Interpretative Regulations under 
Title I on August 16, 1976, 41 Fed. Reg. 
34654. These proposed regulations were 
recently promulgated in final form at 41 Fed. 
Reg. 36111, July 13, 1977. The FTC has also 
proposed several regulations under Title I, 
pertaining to: (1) Used Motor Vehicles, 41 


What Products Are Covered 
Under Title 1? 


Section 101(1) of Title I defines 
the operative term “consumer 
product” as “any tangible personal 
property which is distributed in 
commerce which is normally used 
for personal, family, or household 
purposes (including any such 
property intended to be attached to 
or installed in any real property 
without regard to whether it is so 
attached or installed).”® This 
definition has been broadly 
interpreted by the FTC to include 
items normally considered to be 
“fixtures,” and also items which 
when attached to realty are treated 
as such for tax and other purposes— 
e.g., replacement home siding, a 
sump pump, and a_ furnace. 
Although considered as “realty” for 
purposes of ad valorem tax 
assessment,'® these items are 
“consumer products” covered by 
Title I when a written warranty is 
offered thereon, since the following 
statutory criteria are met: 


1. The product is “tangible”— 
i.e., it is an automobile or a toaster; 


Fed. Reg. 1089, January 6, 1976; (2) 
Depreciation In The Calculation of Refunds, 
41 Fed. Reg. 22099, June 1, 1976 and (3) 
“Unreasonable Duties” Under A Full 
Warranty, 42 Fed. Reg. 39223, August 3, 
1977. Further the FTC has also given a 
number of advisory opinions concerning the 
application of Title I. See, e.g., December 
17, 1976, FTC press release concerning 
request of the Home Owners Warranty 
Corporation and the National Association of 
Home Builders (“FTC - HOW Advisory 
Opinion”); 42 Fed. Reg. 37440, July 21, 1977 
(re Mobile Homes and Modular Housing); 42 
Fed. Reg. 53472, November 10, 1976, and 42 
Fed. Reg. 15674, March 23, 1977, 
(application of Rule 702 to microfiche and 
ultrafiche reader systems, respectively). 

® 15 U.S.C. §2301. 

10 See, e.g., Fua. Stat. §193.011(5) and the 
regulations thereunder at Ch. 12-D, Volume 
IV, Fra. ApMin. Cope. 
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ittached to realty.2! For example 
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urnace has a mechanical. 
ermal. or electrical function apart 

the home to which it is 
attached, whereas roofing shingles 


attached 


when to a new home 


become part of the structure and 
have no function apart from the 
realty itself. The identical type of 
shingles when purchased by Mr 
jones “over-the-counter” for repair 
his would 
‘consumer products,” however.22 
This ambiguity in Title I, though 
1ddressed in part by the July 13, 
77, FTC final regulations. leaves 
the building 


home constitute 
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ith a practical dilemma—-whether 
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ultimately be “consumer products” 
while another group may not since 
not purchased by “consumers”), or 
(ii) attempt to differentiate these 
two groups of products in terms of 
any warranty offered. When a 
written warranty is to be offered on 
a product, the difficulty of the latter 
alternative sharply reduces _ its 
availability pursuant to compliance 
with Title I, making the above 
“single product-single warranty” 
approach a more accessible 
alternative.” 

The FTC has further specified 
certain building products that are 
within Title I through noting in 
$700.1(d) of the July 13, 1977, final 
regulations that “the coverage of 
separate items of equipment 
attached to real property includes, 
but is not limited to, appliances and 
other thermal, mechanical, and 
electrical equipment. (It does not 
extend to wiring, plumbing, ducts, 
and other items that are integral 
component parts of the 
structure.)”*4 The July 13, 1977, FTC 
regulations further state, a product 
that is a “consumer product” under 
$101(1) is within the scope of Title I 
regardless of possible classification 
as a “fixture” under state law. 

The broad definition of 
“consumer product” in $101(1) is 
limited, however, by various other 
provisions of Title I as discussed by 
FTC interpretive regulations: 

1. The warranted item must be 
a “product” —Although §101(8) and 
$106 of Title I relate to written 
service contracts, the warranty 
designation requirements of Title I 
apply only to written warranties on 
“tangible products” and not to 
warranties on services alone, such 
as warranted repairs of a washing 


°3-The initial difficulty segregating out 
such product lots for this purpose counsels 
again such an approach. however. In this 
regard, see, Peters, How the Magnuson- 
Moss Warranty Act Affects the 
Builder/Seller of New Housing, 5 Reau 
Estate L.J. 338 (Spring 1977). 

24 42 Fed. Reg. 36115, July 13, 1977. 

25 §700.1(d) of the July FTC Regulations, 
42 Fed. Reg. 36115, July 13, 1977. 

26 As noted in §700.1(h) of the July FTC 
Regulations, “warranties on replacement 
parts and components used repair 
consumer products are covered; warranties 
of services are not covered. Therefore, 
warranties which apply solely to a repairer’s 
workmanship in performing repairs are not 
subiect to the Act....” Also see $700.11 (b) of 
the Regulations, 42 Fed. Reg. 36117, July 13, 
1977. 


VOLUME 52, NUMBER 4, APRIL 1978 


machine not purchased from the 
warrantor.”° 


2. The product must be sold toa 
“consumer ’—Section 101(3) 
defines the term “consumer” as a 
“buyer (other than for purposes of 
resale) of any consumer product, 
any person to whom such product is 
transferred during the duration of 
an implied or written warranty (or 
service contract) applicable to the 
product, and any other person who 
is entitled by the terms of such 
warranty (or service contract) or 
under applicable state law to 
enforce against the warrantor (or 
service contract) the obligations of 
the warranty (or service 
contract).”27 Mr. Jones’ purchase of 
bricks from Acme Building, Inc., 
for use in his subcontracting 
business does not involve a 
“consumer” under §101(3), and any 
written warranty offered by Acme 
to Mr. Jones on its bricks would not 
fall within the ambit of Title I.28 Asa 
result, written warranties offered 
on products sold by manufacturers 
to intermediary suppliers are not 
covered by Title I, unless the 
warranties are passed through by 
the manufacturer or supplier to the 
ultimate consumer. Further, unless 
the supplier ‘“‘adopts’’ the 
manufacturer's warranty (thereby 
becoming a co-warrantor) it is 
solely the manufacturer who 
remains as a “warrantor” under 
Title 


3. The product must be 
manufactured after July 4, 1975— 
Although signed into law on 
January 4, 1975, Title I did not 
become effective until July 4, 1975, 
and is applicable only to “consumer 
products” manufactured subse- 
quent to that date. As a result, a 
warranty offered in March of 1978 
on a product manufactured prior to 
July of 1975 does not fall within the 
scope of Title I. Section 700.2 of the 
July FTC regulations states that as 
to repair of a warranted consumer 


27:15 U.S.C. §2301(3). 

28 Such a warranty would be within the 
coverage of Article 2 of the Florida Code, 
Fa. Stat. §672.2-101 et seq., regardless of 
whether the warranty were written or oral, 
or whether it were given to a consumer- 
purchaser or a merchant - purchaser. See 
Fia Stat. §672.2-105 defining the term 
“goods.” 

29 §700.4 of the July FTC Regulations 
clarifies this point. See, 42 Fed. Reg. 36115, 
36116, July 13, 1977, and See, §107 of the Act, 
15 U.S.C. §2307. 


product, the date of manufacture of 
the replacement part is the 
measuring day for determining 
coverage under Title I.°° As time 
moves forward, this “‘date 
triggering” portion of Title I will 
naturally become of lesser import. 


4. Title I applies only to written 
warranties offered in coniunction 
with the sale of consumer products 
and does not cover lease, bailment, 
or other transactions involving 
consumer products—FTC_ policy 
statements to date have interpreted 
§101(1) as limited to the sale of 
“consumer products,” although the 
definition of “consumer products” 
in Title I refers to any such product 
“distributed in commerce.” In this 
regard, §101(6), which defines the 
term “written warranty,” uses the 
term “sale” exclusively .*! 


5. Certain provisions of Title I 
and its implementing regulations 
apply only to “consumer products” 
costing the consumer more than a 
specified dollar amount—e.g. §103 
dealing with designation of 
warranties applies only to 
consumer products costing more 
than $10. The FTC has indicated 
that the $10 minimum will be 
interpreted to include multiple 
packaged items that may 
individually sell for less than $10 but 
which have been packaged in a 
manner that does not permit 
breaking the package to purchase 
an item or items at a price less than 
$10. Further, §102 of Title I, 
concerning disclosure of warranty 
provisions, applies only to 
consumer products costing more 
than $5. The $5 minimum 


Similarly, where a consumer purchases 
or obtains on an exchange basis a rebuilt 
consumer product. it is the completion date 
of the rebuilding process. rather than the 
manufacture date of the product that 
determines coverage under Title I 

3! Although the Florida courts have not vet 
ruled on this issue. a number of non-Florida 
cases construing Article 2 of the Code have 
found a warranty on a leased product to be 
within its scope. Compare, Hertz 
Commercial Leasing Corporation § v. 
Transportation Credit Clearing House. 59 
Misc. 2d 226. 298 N.Y.S. 2d 392 (N.Y. Civ. Ct. 
1969) (Code warranty attaches to lease of 
automobile) with Mavs v. Citizens and 
Southern National Bank. 132 Ga. Ann. 602. 
208 S.E. 2d 614 (1974) (Code warranty does 
not attach to lease of automobile). See also 
§$700.1(g) of the July FTC regulations, 42 
Fed. Reg. 36115, July 13. 1977. and 15 U.S.C 
§2302(a). 
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interpretation has been similarly 
construed by the FTC.*? 


What Is a Warranty Under Title I? 


A warranty is a written statement 
that is the basis of the bargain 
between a supplier and a consumer 
constituting (A) (1) an affirmation 
of fact or a promise made in 
connection with the sale of a 
consumer product (2) that relates to 
the nature of the material or 
workmanship of the product and 
(3) that affirms that such material or 
workmanship is defect-free or will 
meet a specified level of 
performance over a_ specified 
period of time; or (B) any 
undertaking in connection with the 
sale of a consumer product to 
refund, repair, replace, or take 
other remedial action in the event 
that such product fails to meet the 
specifications set forth in the 
undertaking.** 

The definition of “warranty” 
under Title I is narrower in certain 
respects than that of the Code 
inasmuch as the statement must be 
written and it must relate to a 
“product” sold to a “consumer” — 
rather than merely concern the sale 
of “goods” whether to a consumer, 
merchant, or otherwise.*4 It is also 
possible in a smaller number of 
situations that a written 
representation may constitute a 
warranty under Title I, however, 
where such is not the case under the 
Uniform Commercial Code.*® 

In other circumstances, a 
statement may constitute a 
“warranty” under Title I and the 
Code as well. For example, a 
written statement by a condomin- 
ium developer that it will 
independently repair to the extent 
of the manufacturer’s warranty 
defective appliances sold in its units 


3% See, §700.1(g) of the July FTC 
Regulations, 42 Fed. Reg. 36115, July 13, 
1977. 

33 The term “written warranty” is defined 
in §101(6) of Title I, 15 U.S.C. §2301(6). 

34 Per Fia. Star. §672.2-102, Article 2 of 
the Code “applies to transactions in goods,” 
and a “warranty” under the Code need not 
be written to fall within its scope. See, FLA. 
Stat. §672.2-313. In contrast, Title I is 
limited in application to “written warranties” 
covering “consumer products.” See §101(1) 
and §101(6) of the Act, 15 U.S.C. §2301(1) 
and §2301(6). 
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would constitute an “undertaking” 
satisfying the criteria of §101(6) (B) 
of Title I and would also constitute 
an express warranty under F.S. 
§672.2-313 of the Code.* 

In examining the effect of Title I 
on existing Florida Uniform 
Commercial Code law, the 


following clarifications are helpful: 


1. Title I does not revise prior 
Florida law in the sense that it does 
not require that any warranty on a 
“consumer product” be given. 

2. Similarly, Title I does not 
prohibit a manufacturer, seller, or 
supplier of consumer products 
from disclaiming all warranties 
including implied warranties on a 
“consumer product,” where 
already permitted to do so by state 
law. As a result, in Florida, a seller 
of “consumer products” may 
entirely disclaim implied 
warranties of merchantability and 
of fitness, consistent with F.S. 
§672.2-314 and §672.2-316, 
respectively, but only where no 
Title I “written warranty” is offered 
on such products.*” 

3. Under §103(b) certain 
statements of general policy are 
exempt from the definition of the 
term “warranty.” One such 
example is “satisfaction guaran- 
teed.” This type of general policy 
statement must apply to all 
products in every product line 
distributed by the supplier to 
qualify for the Title I exemption. 
Further, in such a case, it is the 
consumer's satisfaction that is 
“guaranteed,” a subjective factor 
which provides the consumer with 
a right to return of his money for 


practically any reason where 
dissatisfaction is shown.** Section 
700.5 of the July FTC regulations 
also states that such a “general 
policy” exemption is available to a 
warrantor only where such policy 
does not contain any “express 
limitation of duration or limitation 
of the amount to be refunded” to 
consumers.*9 


What Types of Warranties Are 
Permitted by The Act? 


Section 102 of Title I provides 
that a warrantor must “fully and 
conspicuously disclose in simple 
and readily understood language” 
the terms and conditions of a 
warranty which it offers on a 
“consumer product.” Under $103, 
only two warranty designations are 
permitted; a warranty is either a 
“full warranty” which meets the 
requirements of §104 of Title I, or it 
is a “limited warranty.”4° The 
requirements of a “full warranty,” 
as noted below, are more stringent 
than those of a “limited warranty.” 

The basic requirements of both 
types of Title I warranties are set 
out in $102 as implemented by Rule 
701.4! This rule is effective as of 
December 31, 1976, and provides 
that for products costing more than 
$15, a warrantor must include the 
following in any “warranty” 
offered on a “consumer product”: 


1. The identity of the party to 
whom the warranty is extended and 
whether the warranty is 
transferable; 

2. A clear description and 
identification of the warranted item 


35 §101(6)(B) indicates that a “written 
warranty” includes “any undertaking in 
writing in connection with a sale by a 
supplier of a consumer product to refund, 
repair, replace, or take other remedial action 
with respect to such product in the event that 
such product fails to meet the specifications 
set forth in the undertaking . . . [which] 
undertaking becomes part of the basis of the 
bargain between the supplier and the buyer 
for purposes other than resale of such 
product.” Although not yet defined by 
reviewing courts, such “undertakings to 
repair” may constitute “written warranties” 
under Title I where such would not be the 
case under Stat. §672.2-313. 

36 Compare, note 29, supra. 

37 The existence of a “written warranty” 
triggers the operation of §§108(b) and 104 of 
Title I, which prohibit a warrantor from 
disclaiming implied warranties. where a 
“written warranty,” is given, but do, as to a 
“limited warranty,” permit limitation of the 
duration of implied warranties to the term of 
the “written warranty.” 


38 This “subjective” consumer standard is 
to be contrasted with the objective 
“reasonableness” standard a reviewing court 
would apply in interpreting the provisions of 
a “written warranty” under Title I. At the 
same time, use of such a “general policy 
statement” permits a manufacturer or 
supplier to invoke an “across the board” 
consumer policy with respect to its goods, 
while avoiding the disclosure and 
substantive requirements of Title I. 

39 The “general policy statement” 
exemption provided in §103(b) of Title I, 15 
U.S.C. §2303(b), is strictly construed by the 
FTC. See, 47 Fed. Reg. 25722, June 18, 1975, 
and §700.5(b) of the July FTC Regulations, 
42 Fed. Reg 3116, July 13, 1977. 

15 U.S.C. §2303. Also note that under 
$105 of Title I, 15 U.S.C. §2305, “nothing in 
this Title shall prohibit the selling of a 
consumer product which has both full and 
limited warranties if such warranties are 
clearly and consistently differentiated.” 

41 Disclosure of Written Warranty 
Consumer Product Warranty Terms and 
Conditions, 40 Fed. Reg. 60188, December 
31, 1975. 
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and any parts or components that 
are excluded from the warranty on 
the item; 

3. A statement of what the 
warrantor will do in the event of a 
defect, malfunction, or failure to 
conform including what the 
warrantor will pay for and what 
servicing he will or will not provide 
on the warranted item; 

4. The point in time when the 
warranty commences, if different 
from the purchase date; 

5. Astep-by-step explanation of 
the warranty procedure in order for 
the consumer to obtain perfor- 
mance of warranty obligations. 
[This includes the name of the 
warrantor, and mailing address, 
and optionally (i) the name and title 
and address of the employee to 
whom warranty information is to 
be sent, and (ii) a telephone number 
that consumers may use without 
charge to obtain warranty 
information on the product]; 

6. Information as to the 
availability of an informal dispute 
settlement mechanism, as required 
by Rule 703 (discussed below in 
Section IV, part C); 

7. Any limitation on implied 
warranties accompanied by a 
specific statement that “some states 
do not allow limitations on how 
long an implied warranty lasts, so 
the above limitation may not apply 
to you”; 

8. Any exclusions or limitations 
on incidental and consequential 
damages accompanied by the 
following statement: “Some states 
do not allow the exclusion or 
limitation of incidental or 
consequential damages, so the 
above limitation or exclusion may 
not apply to you”;* and, 

9. A statement in the following 
language: “This warranty gives you 
specific legal rights and you may 
also have other rights which vary 
from state to state.”44 


The Designation Decision 


Early FTC interpretations of Title 
I evidenced the need to clarify the 


differences between a “full” and a 
“limited” warranty. Under either 
form of warranty, the warrantor 
must remedy any defect, 
malfunction, or failure to conform 
under the warranty within a 
reasonable time. Similarly, under 
either form of warranty, a 
warrantor may not exclude or limit 
consequential damages for breach 
of any written or implied warranty 
on a consumer product unless such 
exclusion or limitation conspicu- 
ously appears on the face of the 
warranty.* 

As the interpretation of Title I has 
progressed, however, six striking 
differences between these two 
forms of warranties have become 
apparent. 

1. Under a full warranty, a 
warrantor may not impose any 
limitation on the duration of any 
implied warranty on the product— 
notwithstanding the warrantor’s 
ability to otherwise do so under 
state law, whereas under a limited 
warranty, the warrantor may limit 
the duration of an implied warranty 
to the term of the written warranty 
if permitted to do so by state law. 


For example, under F.S. §672.2- 
316(1), a warrantor offering a two- 
year “limited warranty” on a 
window unit air conditioner may 
expressly limit the term of any 
implied warranties of merchant- 
ability or of fitness for particular 
purpose to the two-year period. 
The “full warrantor” may not 
impose such _ limitation, 
however, on such implied 
warranties, which therefore run 
beyond the term of the Title I 
written warranty.* 

2. Under a full warranty, the 
designation must conspicuously list 


45 See, note 43, supra. 


46 See, §104(a)(2), 15 U.S.C. §2304(a)(2). 
This statutory prohibition against limitations 
on implied warranties broadens the potential 
liability of the warrantor beyond the 
substantive terms of the “written warranty.” 
See, Gable v. Silver, 258 So. 2d 11 (Fla. 4th 
D.C.A.), cert. discharged, adopted 264 So. 
2d 418 (Fla. 1972) where the court found a 
breach of an implied warranty on a 
condominium airconditioning system — 
which is not a Title I “consumer product” — 
that had been installed some four years 
earlier, despite an express written warranty 
from the manufacturer stating that “all 
equipment, materials and workmanship 
installed by seller shall be guaranteed for a 
period of one year unless otherwise 
specified.” 


*® Rule 701.3(7), 40 Fed. Reg. 60189, 
December 31, 1975. 

3 Id. at Rule 701.3(8). Per §108(b) of Title 
I, 15 U.S.C. §2308(b), any such limitation 
must be “conscionable” and “set forth in 
clear and unmistakable language and 
prominently displayed on the face of the 
warranty.” This is consistent with the Code 
disclaimer requirements of FLA. Srat. 
§672.2-316. 

* Rule 701.3(9), 41 Fed Reg. 60189, 
December 31, 1975. 
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A word about articles for the Journal... 


The Journal publishes articles on as large a variety of subjects as possible, 
hoping to provide information aout each member's area of practice at least 
once or twice a year. If it has failed to discuss a subject of special interest to 
you, here’s how you can help ensure such a discussion in a future issue: 


e Suggest a topic of general interest that you would like to see an article 


discuss. 


e  |f you know a lawyer who is an expert on that area of the law, send us his 
name, or ask him to write such an article and submit to to the Journal. 

e lf you have special knowledge of an area of the law not recently 
discussed, write an article about it and submit it to the Journal. 


The Journal can best use articles when they do not exceed 15 
doublespaced lettersize pages. Cases and references may be cited in the text 
or may be added in footnotes. Especially preferred are practical how-to-do-it 


articles. 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, 


Florida 32304. 


Designation credit under The Florida Bar Designation Plan may be granted to authcrs 
whose published articles treat approved designations. The number of credit hours will be 
determined upon request following publication by the Designation Committee. 
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the durauon of the warranty, while 
under a limited warranty there is no 
such requirement.” 

3. Under a full warranty, the 
rights of a transferee may not be 
limited unless the warranty is 
defined solely in terms of first 
purchaser ownership—e.g., “full 
warranty on your muffler as long as 
you own your car.” [In contrast, any 
limited warranty may be made non- 
transferable provided such 
limitation is conspicuously made on 
the face of the warranty.* 

4. Under a full warranty, the 
Warrantor must permit the 
consumer to elect a refund, or 
replacement, of the warranted 
product without charge, if “after a 
reasonabie number of attempts by 
the warranvor to rermedy defects or 
malfuncuons” in the product (or a 
component part thereof), it 
conunues to In 
contrast, under a limited warranty, 
repair or repiacement is the 
preterred remedy; refund is 
required of the warrantor only 


where: (i) he is unable to provide 
replacement, and, (ii) repair is not 
commercially practicable or cannot 


be timely made; or (iii) the 
consumer is willing to accept sucha 
refund. Arguably, in view of the 
private rignts of action provided by 
§110(d) of the Act,®® this refund 
right of the consumer is a significant 
distinction from his rights under a 
limited warranty. 

5. Under a full warranty, a 
Wwarrantor may “not impose any 
duty other than notification upon 
any consumer as a condition of 
securmg remedy of any consumer 
product that malfunctions, is 
detective, or does not conform to 
the wntcen warranty . . .”, while 
under a limited warranty certain 
other “‘reasonable duties”’ 
(including certain costs) may be 


#7 As noted by §700.6(a) of the July FTC 
Regulauous, a warrantor is permitted to 
include a staternent of duration in a limited 
warranty designation if he so chooses, 
however. 42 Fed. Reg. 36116, July 13, 1977. 

* resurtcaon is discussed in §700.6(b) 

he July YC Regulations, 42 Fed. Reg. 
977. 
104()(4) under Title I, 15 U.S.C. 
(a4) (4) 

These private rights of action are 

discussed unuer section VI hereof, infra. 
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imposed by the warrantor.*! 
Proposed FTC regulations defining 
this “no duty other than 
notification’’ provision of 
§104(b)(1) of Title I will, when 
finally promulgated, have a 
significant impact in further 
differentiating between full and 
limited warranty requirements.*? 
As proposed, these “unreasonable 
duty” regulations would further 
broaden the emerging gap between 
a warrator’s obligations under a full 
warranty and under a _ limited 
warranty. 

The FTC has already defined one 
such “‘unreasonable duty” 
pertaining to the use of warranty 
registration cards. Under Rule 701, 
where a warrantor uses such a card 
and requires its return as a condition 
precedent to warranty coverage 
and performance, the warrantor is 
required to disclose this fact in the 
face of the warranty.*? Section 
700.7(b) of the July FTC 
regulations, however, states that “a 
requirement that the consumer 
return a warranty registration card 
or a similar notice as a condition of 
performance under a full warranty 
is an unreasonable duty. Thus, a 
provision such as ‘this warranty is 
void unless the warranty 
registration card is returned to the 
warrantor’ is not permissible in a 
full warranty, nor is it permissible to 
imply such a condition in a full 
warranty.”*4 Such a_ condition 
would appear to be a “reasonable 
duty” as to a limited warranty, so 
long as it were disclosed on the face 
of the warranty, however. 

6. Under a full warranty, where 
the warranted product has utility 
only when installed, such 
installation must be provided to the 
consumer without charge whether 
or not the consumer originally paid 
for installation, whereas under a 
limited warranty there can be a 
“reasonable charge” for such 
installation.» 


51 §104(b)(1) of Title I, 15 U.S.C, 
§2304(b)(1), and see §103(a)(2), 15 U.S.C. 
§2303(a)(2). As indicated in §104(b), a 
warrantor has the opportunity to 
demonsrate a rule-making proceeding, or in 
an administrative or judicial enforcement 
proceeding, that such additional duties are 
“reasonable.”” No such additional 
“reasonable duties” have thus far been 
defined by the FTC, however. 

52 42 Fed. Reg. 39223, August 3, 1977. 

53 See, §701.4 of Rule 701, 40 Fed. Reg. 
60189, December 31, 1975. 

54 42 Fed. Reg. 36116, July 13, 1977. 

55 Under §104(a)(1) of Title I, 15 U.S.C. 


With the clarification of §104 of 
Title I by the July FTC regulations, 
along with the proposed 
“unreasonable duty” rules, the 
distinctions between the 
requirements under a full warranty 
and a limited warranty are 
becoming more apparent. The 
“designation decision” is therefore a 
significant first step to be taken by 
warrantors of “‘consumer 
products’ in meeting the 
requirements of Title I. 


What Regulations Have Been 
Promulgated Under Title |? 


Thus far, aside from the July 
FTC regulations and earlier general 
policy statements and advisory 
opinions,®*® three substantive 
regulations have been promulgated 
under Title I 


A. Rule 701: Disclosure of 
Written Warranty Consumer 
Product Warranty Terms and 
Conditions. This rule has been 
discussed under Part II above. It 
implements §102(a) of Title I, the 
disclosure portion of the Act, as to 
products costing more than $15. 


B. Rule 702: Presale Availability 
of Written Warranty Terms. This 
rule requires that a seller of a 
consumer product costing more 
than $15 that has a written warranty 
must make the text of the written 
warranty available to consumers 
prior to sale either by: (1) 
displaying the text of the warranty 
in close conjunction with the 
product; or by (2) maintaining a 
binder or a series of binders which 
contain copies of the product 
warranties; or by (3) displaying the 
package of any consumer product 
in a manner so that the warranty is 
clearly visible; or by (4) placing a 
notice next to the product which 
discloses the text of the warranty.» 


Rule 702 also implements §102 in 
orcer to “improve the adequacy of 
iniormation available to 
consumers, prevent deception, and 
improve competition in the 


§2304(a)(1), the remedy under a_ full 
warranty must be provided to the consumer 
without charge. See $700.9 of the July FTC 
Regulations, 42 Fed. Reg. 36115, July 13, 
1977. 

56 See, note 8 supra. 

This rule, similar to Rule 701, applies 
only to “written warranties” given on 
“consumer products” manufactured after 
December 31, 1976. See §700.2 of the July 
FTC Regulations, 42 Fed. Reg. 36115, July 
13, 1977. 
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marketing of Consumer pro 
ducts.’ Pursuant to this rule, a 
warrantor must supply a seller with 
the materials necessary to Compiy 
with the above requirements by 
providing him with: (1) a copy oi 
the product warranty; or (2) a tag, 
sign, sticker, label, decal, or other 
attachment that contains the full 
written text of the warranty; or (3) 
printing the warranty on the 
product or otherwise attaching it to 
a container if normally used tor 
display purposes, in which case a 
copy of the warranty must also 
accompany the warranted 
product.*? 

This rule aiso contams provisious 
dealing specifically with 
and door-to-door 
“consumer products 

C. Rule 703: Informal Dispure 
Settlement Mechanisms. This ruie 
implements §110(a) of Title l which 
declares congressional policy “to 
encourage warrantors to establish 
procedures whereby consumer 
disputes are fairly and 
ditiously settled through intoriial 
dispute settlernent mechanisms. ©! 
Unlike Rules 701 and 702, Rule 703 
took effect on July 4, 1976, rather 
than on December 31, 1976.%? 
Further, unlike Rules 701 and 702, 
Rule 703 is an optional rule, 
requiring Compliance only where a 
warrantor chooses to adopt a 
dispute settlement mechanism. 
This dispute settlement mecha- 
nism, however, is the sole approved 
mechanism under ‘Title I and the 
warrantor may not: (i) charge the 
consumer a fee for the mechanism 
or (ii) adopt a mechanism that 
varies trom the one defined in the 
rule without the FTC's 
written approval.®% 

The rule provides for a detaiied 
informal dispute settlement 
procedure which (if adopted by a 


‘atalog 
sales ot 


expe- 


prior 


$8 15 U.S.C. §2302(a) 

59 See, 40 Fed. Reg. 60189-60190, 
December 31, 1975. 

69 See, §$§$702.3(c) and 702.3(d), 
respectively, 40 Fed. Reg. 60190, December 
31, 1975. 

61 15 U.S.C. §2310(a). 

62 Based on the use of its Conciauon- 
arbitrauon dispute settiement proceaure, 
the Home Owners Warranty Corporauon 
(“HOW”) received an exemption troin the 
rule through May 1, 1977. Although subject 
to Rule 703 as of May 1, 1977, HOW was 
granted a “further 
exemmpton” through May 1, 1978. See, 42 
Fed. Reg. 20290, April 19, 1977. 

63 Rule 703 appears at 40 Fed. Reg. 00215- 
60218, December 31, 1975. 
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Warlrantor) a COnsSumer Wiust tollow 
prior tO cotmmimencing any court 
action concerning warranty 
dispute. This dispute settlement 
mechanism is not binding on a 
Walrantor Of a CONSUILeT, and 
either party may elect to pursue a 
claim through court action after the 
mechanisin has been used to render 
a decision. Warrantors must act in 
good faith in determining whether, 
and to what extent, they will abide 
by a mechanism 
however.®4 


decision, 


Though detailed in its 
requirements and potentially costly 
for warrantors to impiement, the 
mechanisin Getined in Rule 703 can 
eliminate even costly 
litigation while achieving a_ just 
result of warranty disputes at the 
same time. The use of such dispute 
settlement mechanisms does not 
appear widespread at this ume, 
however, probably due in large 
part to the detatied requirements ot 
Rule 703 and their relatively recent 
vintage. Perhaps, local “Better 
Business Bureaus” might offer this 


service. It is a point worth 
discussing. Dispute settiement 
mechanisms such as the HOW 


mechanism are by all appearances 
working effectively under the rule, 
nowever.® 

D. The Proposed “Used Car’ 
Rule. Vhough not directly 
concerned with the other provisions 
of Title 1, §109(b) requires the FTC 
to initiate a proceeding concerning 
sales practices in the used motor 
vehicle industry. The FITC has 
issued a public report and public 
hearings have been heid on the 
proposed rule. ‘The proposed rule 
would require certain Gisciosures 
and prohibit pracuces found 
to be untair and decepuve in the 
used motor vehicle mdustry; the 
rule is expected to be issued in 
proposed final torm QGuring mid- 


1978.° 


64 See, §§$703.2(g) and 703.5(j) of the rule. 
See, FTC-HOW 
Advisory opimion, December 17, 1976. 


December 


66 "The proposed was tirst pubiusied 
on january 6, 1976, at 41 Fed. Reg. LUS9, and 
further exaimned at 41 Fed. Reg. 20896, May 
21, 1976. A Start Report on The Mocor 
Vehicie Industry was pubiisiied by the FTC 
in December of 1975. Although ‘Title I 
required FEC propusai or such rule, the 
Cougress did not mandate promugauon of 
such a ruje. tinal Stari Report on 
December 1976-May 1977 hearings on the 
proposed rule is expectea vo issue by early 
1978, however. 


The Proposed 
Refund” Rule. in june of 1976 
FTC proposed Rule 704 concerning 
permissible methods of calculativr 
of depreciation on warrant 
consumer products.®’ Thi 
proposed rule reiates to the rerund 


remedy detined in §101(10)(C) ar 


appears paruculariy criucai to i 
Warrantors who are 
provide rerunds to 
under §104(a)(4).°° There was lit 
subsequent public F'VC activity 
the proposed rule, however, si 
its proposal, and pianned hearings 
were cancelled in August of L97! 
due to lack of public responss 
Despite its apparent mnport within 
the Title 1 regulatory format, 
proposed rule has been withdraw: 
by the FTC and it is unlikely that 
such a proposal will again be made 
Within the near 

A number of ruies that the 
has discreuon to promulgate are 
aiso specitied in Title 17° 


required 


What Are tne Penatties For 
Noncompliance With the Act? 

‘Title i provides ror both F'VC and 
private nghts of acuon. 

A. Private Rights of Action. A 
Who is 
faiiure Of a warrantor to meet Title | 
warranty obligations may briny suit 
in state or rederai court tor both 
legal and equitable relief and may 


by 


® Proposed Rule as to Caleuiauon i 
Depreciauon Deduction For Rerunds nder 
Full Warranties On Consumer Products, 41 “9 
Fed. Reg. 22099, June 1, 1976. 
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be awarded both costs and 
attorneys’ fees determined to have 
been “reasonably incurred” in the 
prosecution of such action, under 
§$110(d)(1). Federal court 
jurisdiction over such an action, 
however, is limited to claims 
involving at least $25 per plaintiff 
and $50,000 in the aggregate.”! This 
private right of action is in addition 
to existing warranty rights under 
both federal and state law and 
supplements rights that consumers 
may have under Article 2 of the 
Code.?? 


B. FTC Action. The FTC may 
bring an action to: (1) obtain a cease 
and desist order against a warrantor 
for conduct violating §5 of the FTC 
Act, 15 U.S.C. §45, under §§110(b) 
and (c) of Title I; and (2) seek 
$10,000 fines per violation of the 
FTC Act including temporary 


restraining order and preliminary 
injunction relief where a “deceptive 


warranty information under §102(b)(1)(B); 
(3) exemptions from the statutory options of 
designation under §103(c); (4) disclosure of 
terms and conditions of service contracts 
under §106(a); (5) rules to extend the term of 
warranties and service contracts where 
consumers are deprived of a product for an 
“excessive period” of time while the 
warrantor or service contractor effectuates a 
remedy under §102(b)(3); (6) “reason- 
ableness standards” in §104(a)(1) as to (a) 
“reasonable time to remedy” (§104(a)(4)); 
(b) as to “reasonable number of attempts to 
remedy,” (§104(b)(1)); and (c) as to 
“reasonable duties” other than notification 
— addressed in recently proposed FTC rules 
at 42 Fed.Reg. 39223, August 3, 1977; (7) 
exceptions to the §104(b)(2) provision as to 
liens and encumbrances on consumer 
products; (8) detailed definition of 
warrantor duties under §104(a), as provided 
for in §104(b)(3); and (9) provisions to be 
incorporated into written warranties, under 
§102(d). 

71 §110(d)(1) through §110(d)(3) of Title I, 
15 U.S.C. §§2310(d)(1) - (d)(3). 

72 For example, where a Title I “written 
warranty” also constitutes an “express 
warranty” under Fa. Stat. §672.2-313 — 
which may often be the case — the consumer 
would have additional rights of action under 
Fa. Stat. §672.2-711 through §672.2-721 of 
the Code. Private rights of action under Title 
I are also in addition to common law breach 
of contract rights which may be available to 
a consumer damaged by warrantor non- 
performance or by a deceptive warranty. 
See, generally, Seward v. South Florida 
Securities, 96 F. 2d 964 (5th Cir. 1938), and 
Commercial Credit Company v. Willis, 126 
Fla. 444, 71 So. 304. 
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warranty”, as defined in §110(c) (2) 
of Title I, exists.” 

C. Class Action. Where: (1) the 
amount in controversy of each 
individual claim exceeds $25; (2) 
the total amount in controversy 
exceeds $50,000 exclusive of 
interest and costs; and (3) the 
number of named _ plaintiffs is 
greater than 100, both the FTC and 
private parties may bring a class 
action for damages and costs for 
violation of Title I under 
§110(d)(3). Such an action is not 
permitted, however, “unless the 
person obligated under the 
warranty or service contract is 
afforded a reasonable opportunity 
to cure such failure to comply.””4 
The “right to cure” provided in 
§110(e) while available in cases of 
warrantor nonperformance is most 
probably not applicable where the 
warranty itself is “deceptive” under 
Title I. In contrast to warrantor 
nonperformance, a “deceptive 
warranty” is an express violation of 
§5 of the FTC Act, 15 U.S.C. §45, as 
per §110(b) of Title 1.7 

D. The Florida Deceptive And 
Unfair Trade Practices Law. Under 
the “Little FTC Act”, F.S. §501.201, 
similar remedies in Florida are 
provided in defining as unfair and 
deceptive those acts or practices 
found to be violative of §5 of the 
FTC Act, 15 U.S.C.§45. This Act 
provides for $5,000 fines in actions 
by the Attorney General or a state 
attorney and permits private relief 
as well, including class actions. A 
consumer injured by warrantor 
nonperformance under a deceptive 
warranty may recover actual 
damages suffered as well as 
attorneys’ fees from the 
warrantor.’® 

The remedies set out under §110 
of Title I, in combination with the 
relief provided in state statutes such 


3 This $10,000 penalty is derived from 
§110(d) which provides that violation of 
Title I is a violation of §(5)(a)(1) of the 
Federal Trade Commission Act, 15 U.S.C. 
§45(a)(1). The term “deceptive warranty” is 
defined in §110(c)(2) of Title I, 15 U.S.C. 
§2310(c) (2). 

™ §110(e) of Title I, 15 U.S.C. §2310(e). 
This “right to cure” is similar to that provided 
under Article 2 of the Florida Code, Fia. 
Stat. §672.2 - 508. 

See, 15 U.S.C, §2310(b). 

76 See, Fra. Stat. §501.207 (remedies of 
state enforcing authority), §501.208 (cease 
and desist orders and §501.211 (private 
remedies). As indicated in Fia. Stat. and 
§501.210, “the prevailing party ... shall 
receive his reasonable attorney’s fees and 


as Florida’s Little FTC Act, create 
significant pressure on warrantors 
to comply with the requirements of 
Title I—i.e., to learn to speak the 
new federal warranty language 
fluently. 


What Effect Does Title | 
Have on Related Federal and 
State Laws? 


Title I requirements, other than 
§102(c) discussed below, do not 
affect warranties governed by 
other federal law, as per §111(d) of 
the Act.”7 As a result, to the extent 
that they contain Title I 
requirements written warranties 
administered by the Federal 
Housing Authority and the 
Veterans Administration, for 
example, otherwise not affected by 
Title I.78 Written warranties 
administered under state law, 
however, are very much affected 
by the operation of Title I.7 

An examination of §111 of Title I 
indicates that what the Congress 
giveth with one hand, it taketh 
away with the other. This section 
states that Title I preempts state law 
(1) which relates to labeling or 
disclosure with respect to written 
warranties or performance 
thereunder, and (2) which is within 


costs from the non-prevailing party ... [and] 
any award of attorney’s fees or costs shall 
become a part of the judgment and subject 
to execution as the law allows.” A recent 
decision of the Second District Court of 
Appeal indicates that a_ prevailing 
counterclaimant is so entitled to fees and 
costs under the Act. See, Johnny Crews 
Ford, Inc. v. Llewellyn, Case No. 77-165, 
December 14, 1977. Per Fra. Srart. 
§501.210(5), however, attorney’s fees are not 
available to the “enforcing authority” — i.e., 
the state — where it prevails in an action 
under the statute. Further, absent a showing 
that the claimant is an “unwary consumer” — 
i.e., unknowledgeable about the business 
offering in question — the transaction is not a 
“consumer transaction” under the Act and 
damages may not be recovered, even though 
the practices are determined to be “unfair 
and deceptive” and subject to injunctive 
relief by the enforcing authority. See, Black 
v. Florida Department of Legal Affairs, Case 
No. 76-1184, 2nd D.C.A., (December 28, 
1977). 

715 U.S.C. §2311(d). This provision 
further states, however, that “if only a 
portion of a written warranty is so governed 
by Federal law, the remaining portion shall 
be subject to this Title.” 

See note” supra. 

79 For example, see, FLa. Stat. §320.821 
et. seq., pertaining to uniform construction 
standards for mobile homes sold within the 
state, and Ch. 2-12, Vol. I, FLa. ADMIN. Cope, 
Regulations of the Department of Lega! 
Affairs, under the “little FTC Act,” FS. 
§501.205. 
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the scope of an applicable 
requirement of §§102, 103, and 104 
of Title I (and the rules 
implementing those sections), and 
(3) which is not identical to the 
requirements of those sections of 
Title I. This “nonidentity” approach 
is more stringent than that of typical 
federal preemption, which usually 
operates only where state and 
federal law are inconsistent.*® Even 
as §11l(c)(1) states that such 
nonidentical state laws “shall not be 
applicable to written warranties 
complying with the Act,” 
§111(b)(1) of the Act appears to 
countermand this intent by stating 
that “nothing in this Title shall 
invalidate or restrict any right or 
remedy of any consumer under 
state law or any other federal 
law.”5! A state law that would be 
preempted because it is 
nonidentical with Title I 
requirements— ‘but which at the 
same time contains private rights of 
action relating to warranty 
disputes—falls on both sides of this 
preemption promontory. 

These and other internal 
inconsistencies in $111 of Title I are 
examined in a_ rule-making 
proceeding involving a_ petition 
brought by the State of California 
seeking to determine the status of 
several provisions in that state's 
Song-Beverly Consumer Warranty 
Act (and related acts) which are 
nonidentical to certain Title I 
requirements.*? 

Undoubtedly, other states will 


80 This “inconsistency” standard has long 
been the basis upon which courts have 
examined the preemption issue, at least in 
circumstances where the Congress did not 
manifest an express intent to fully preempt 
state law or to otherwise “occupy the field” 
of regulation. For detailed discussion of 
related issues here, see, Verkuil, Preemption 
Of State Law By The Federal Trade 
Commission, 2 Duke L.J. 225 (1976), and 
Note, The State Action Exemption and Anti- 
Trust Enforcement Under The Federal 
Trade Commission Act, 89 Harv. L. Rev. 715 
(1976). 

§1 15 U.S.C. §2311(b)(1). As a result, Fia. 
Stat. §718.203 of the Condominium Act, 
which requires certain implied warranties ot 
merchantability and fitness for a particular 
purpose, would not be preempted by 
operation of §111l{c) of Title I, since 1) it 
contains no requirements as to “labeling or 
disclosure” of a written warranty and 2) it 
relates to performance under the terms of a 
warranty and covering certain consumer 
products. 

82 See, the initial FTC analysis of the 
California Petition at 41 Fed. Reg. 28361, 
July 9, 1976, and the Commission’s final 
determination at 42 Fed.Reg. 54004, 
October 4, 1977. 
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petition the FTC to clarify these 
inconsistencies in $111 of Title I so 
as to determine the continued 
application of state law in the 
warranty area. 


What Are the Major Changes in 
Substantive Warranty Law 
Resulting From Title 1? 


As noted above, most of Title I 
relates to warranty disclosure and 
labeling—i.e., major verbal 
changes in present warranty 
language. Three key substantive 
areas are affected by Title I. 

1. The required repair or 
replacement option on the part of 
the warrantor with refund being a 
nonpreferred remedy (at least in a 
limited warranty context), per 
§101(10). 

2. Section 102(c) of the Act 
the “anti-tie-in-provision”—which 
prohibits a warrantor from 
conditioning its warranty on the 
consumer’s use of “an approved 
supplier’ or brand name 
replacement part in order to obtain 
the benefits of a written warranty 
(unless without charge). This 
section operates whether the 
warranty is designated as a “full” or 
a “‘limited’’ warranty, and 
implements congressional intent in 
enacting §102(a) to “improve 
competition in the marketing of 
consumer products.” 

For example, in either a full or 
limited warranty context, a vacuum 
cleaner manufacturer may _ not 
require that only its replacement 
bags be used in order for the 
consumer to gain the benefits of a 
one-year warranty on its vacuum 
cleaner, unless such replacement 
bags may be purchased and 
installed without charge to the 
consumer. Similarly, where a full or 
limited warranty is offered on 
building materials sold to 
consumers, a warrantor may not 
require that its aluminum siding be 
cleaned by its servicemen or by 
servicemen “approved” by it unless 


there is no charge for such 
services.*4 
8315 U.S.C. §2302(a). §102(c) also 


operates with respect to federal warranty 
laws administered by agencies other than the 
FTC — as per §111(d) of Title I. 

84 Although a warrantor may not require a 
specific brand name item or service in 
connection with a warranted product, unless 
without charge, he may continue to require, 
for example, that replacement parts for a 
warranted product meet certain 
specifications, provided that such 
specifications are “reasonable.” 


Section 102(c) is a_ statutory 
application of the judicial anti-tie-in 
doctrine articulated by the FTC in 
the Chock Full ’O Nuts® and 
earlier by the Ninth Circuit in the 
Chicken Delight case,8* both of 
which held that a tie-in of one 
product to another as a condition of 
sale is a violation of federal antitrust 
law unless the tied product is 
unique or without an equivalent 
substitute. In requiring that the 
consumer be permitted to choose 
among the various replacement 
parts and service facilities for a 
warranted product, §102(c) is 
intended to promote price 
competition by permitting 
competitors of the warrantor to 
service its products as well.*7 

3. Limitation of Implied 
Warranties. F.S. §672.2-719 of the 
Code permits a consumer product 
warrantor to disclaim implied 
warranties provided that such 
disclaimer is conspicuous (except as 
to consequential damages for 
personal injury).8% No such 


85 Chock Full ’O Nuts Corp., Dkt. 8884, 
Final Order eff. October 2, 1973. Also, see 
generally, FTC v. Brown Shoe Co., 384 U.S. 
316 (1966). 

86 Siegal v. Chicken Delight, Inc., 448 F.2d 
43 (9th Cir. 1971), cert. denied, 405 U.S. 955 
(1972); and see also Warriner Hermetics, 
Inc., v. Copeland Refrigeration Corp., 463 F. 
2d 1002 (5th Cir.), cert. denied, 409 U.S. 1086 
(1972). 

57 In instances where the replacement 
product on which the warranty is dependent 
is found to be “unique” or without equivalent 
substitute, the rulings in cases such as Chock 
Full ’O Nuts and Chicken Delight appear to 
permit such an otherwise unlawful “tie-in.” 
Section 102(c) recognizes this possibility by 
providing for waiver of its requirements, 
where: “l) the warrantor satisfies the 
Commission that the warranted product will 
function properly only if the article of 
service so identified is used in connection 
with such a waiver is in the public interest.” 

As of January 31, 1978, the Commission 
had rejected the three applications thus far 
made by warrantors for waiver of §102(c) 
requirements. See, 41 Fed.Reg. 17821, April 
28, 1976 (Sohmer & Company, Inc.); 41 Fed. 
Reg. 34368, August 13, 1976 (Armsco, Inc.); 
and 43 Fed.Reg. 1991, January 13, 1978 
(Colman Company, Inc.) (rejection of 
manufacturers’ request that consumers be 
required to use replacement appliance parts 
which have been “certified” or approved for 
use nationally recognized testing 
laboratories such as Underwriter’s 
Laboratories, Inc.). 

88 Per Fra. Stat. §672.2-719(3), 
“consequential damages may be limited or 
excluded unless the limitation or exclusion is 
unconscionable.’ Limitation of 
consequential damages for injury to the 
person in the case of “consumer goods” is 
prima facia unconscionable, however, as 
distinguished from limitation of such 
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disclaimers are permitted under a 
full warranty as per §104(a)(2) of 
Title I. Further, under §108(b) (2) of 
Title I, implied warranties of 
merchantability and of fitness for a 
particular purpose also may not be 
entirely disclaimed, but may only 
be limited in duration to the term of 
any written warranty provided 
under Title I. As noted above, 
under a full warranty, such implied 
warranties of merchantability and 
fitness may not be disclaimed or 
limited in any manner. This is 
perhaps the most significant 
substantive change under Title I.°° 

For example, if a one-year 
limited written warranty is given on 
a dishwasher, one-year implied 
warranties of merchantability and 
fitness go along with the written 
warranty, and the warrantor may 


consequential damages to property, or 
damages to the person in a commercial 
context. Cf., Fia. Stat. §679.9-109(1) for a 
definition of “consumer goods” similar to 
that of “consumer product” under §101(1) of 
Title I. 

#9 See, §104(a)(2) of Title I, 
§2304(a)(2). As discussed above, this is 
another critical distinction between a 
“limited warranty” and a “full warranty” 
under Title I, which exposes the full 
warrantor to greater potential liability than 
the limited warrantor. 
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a new practice manual 


only limit these implied warranties 
beyond the one-year period by 
clear and conspicuous language on 
the face of the warranty itself. 
Phrases such as “this warranty itself. 
lieu of all other warranties express 
or implied,” popular to Code 
warranties, are now prohibited by 
operation of §108.%° 


Conclusion 


According to one commentator, 
Title I represents an improvement 
upon the Uniform Commercial 
Code in the consumer product area 
in that “the marketplace model 


9 Under Fria. Stat. §672.22-719, a 
consumer product warrantor could formerly 
disclaim all implied warranties on the 
warranted product and thereby limit the 
terms of any express warranty provided. 
Such action is not permitted, however, 
where a “written warranty” on a consumer 
product is given. The Act permits a 
warrantor to “cut-off” implied warranties in 
a “limited warranty” circumstance only 
when the term of the “written warranty” has 
run. Further, as noted above, §104(a)(2) 
prohibits such implied warranty “cut-off” in 
a “full warranty” situation. Since implied 
warranties are creatures of judicial 
construction, rather than contractual 
agreement, this liability exposure can be 
significant. Compare, for example, the result 
of the Gable v. Silvers decision cited at note 
46, supra. 
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underlying the 
Warranty Act restores the 
warrantor and warrantee to a 
traditional face-to-face bargaining 
position to the extent that it permits 
the fullest possible exchange of 
information regarding a consumer 
product before it is sold.”®! Given 
the new warranty requirements and 
private rights of action under Title I 
(and theF TC rule-making authority 
provided in Title II), this evaluation 
appears accurate. As yet, however, 
it is too early to tell what ultimate 
impact Title I will have on warranty 
practices, since its enforcement by 
the FTC and private parties is in the 
early stages. 

As seen in rules and policy 
statements thus far promulgated by 
the FTC, the scope of Title I has 
begun to be articulated.®? Further 
application of Title I will 
demonstrate its effect on the 
delicate regulatory balance 
between (a) protection of 
consumers against unfair and 
deceptive warranty practices, and 
(b) promotion of competitive 
business conditions among 
warrantors and suppliers. It is 
hoped that this “primer” on Title I 
will aid Florida practitioners in 
“speaking” the new federal 
warranty language to better 
promote protection of all Florida 
consumers in the warranty 
marketplace. oO 


Magnuson-Moss 


9! Rothschild, The Magnuson-Moss 
Warranty Act: Does It Balance Warrantor 
and Consumer Interests? 44 Geo. Wasn. L. 
Rev. 335, 380 (1976). 

92 See, e.g., sources cited at note 8, supra: 


Paul A. Lester, Miami, received his B.A. 
(1971) in history from the University of 
Rochester and J.D. in 1974 from the 
University of Pennsylvania Law School. 

Lester has worked with the Federal Trade 
Commission in the Bureau of Consumer 
Protection in Washington. He has held the 
position of staff attorney in the Division of 
Marketing of the bureau and as assistant to 
the bureau’s director. 
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Is Your Firm GUILTY of Wasting Money???7 
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What?!! You're 
copying the 
probate and 


guardianship 
forms?! 


Most copying machines cost you between 
$.10 and $.20 per copy! 

The forms are available at the Bar for $.05 
per copy! 

See pages 200 and 226 of March 1978 Bar 


Journal for specific probate and 
guardianship forms. 
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could be a fate worse than death. 


Nobody likes to think about longterm disability. But 
maybe you should. Think about how your firm is 
going to carry the caseload. How long can the 
income continue without production to generate 
fees? Who’s going to tell the lawyer and the lawyer’s 
family, “Sorry. We just can’t carry you any longer”? 

Not a pleasant prospect. But there is a way to 
ease the financial pain. It’s The Florida Bar Disability 
Income Plan, a plan which provides up to $400 a 
week in benefits, with 
higher limits available 
if desired. 

Write or call for details 
today. Get the protection 
of The Florida Bar 
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Poe &Associates, Inc. 


P.O. Box 3268, Tampa, FL 33601 (813) 228-7361 


Disability Income Plan.It’s one thing you can be sure 
of, in this uncertain world. 


Poe and Associates, Inc. 
P.O. Box 3268 
Tampa, FL 33601 


Rush me details on The Florida Bar Disability Income Plan. 
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City State Zip 


Administrators for The Florida Bar Insurance Plans. 
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Ethical Considerations in the Defense of 


Those Charged With Crimes 


By D. Bruce Levy 


Nowhere in law do ethical considerations 
play a greater part or come into greater 
conflict than in the defense of those accused 
of acrime. The lawyer defending an accused 
owes a duty to his client, to society and to the 
court. The duties to each are not completely 
clear.! 

The primary purpose of this 
article is to answer the specific 
ethical consideration of what the 
criminal defense attorney should do 
when presented with the fruits of a 
crime. 

The secondary but perhaps more 
important purpose is to inform the 
individual criminal practitioner 
how to obtain quick and reliable 
answers to other ethical problems, 
which invariably arise in the 
defense of those accused of crimes. 

Can the attorney accept the fruits 
of an alleged crime, and if so what is 
his responsibility and_ possible 
liability stemming from _ the 
property due? As long as the 
attorney did not solicit the items, he 
may accept them, but he then has an 
obligation to turn these items over 
to the police.? 

Once the attorney obtains 
physical possession of the property, 
even if through his own actions, 
based on information from the 
client, the property must be turned 
over to the police, though the 
attorney could not then be 
questioned about the manner of 
acquisition.’ If the attorney takes 
the initiative to obtain the fruits of 
the crime and then moves these 
items without surrendering them to 
the police, this could lead to both 
disciplinary and possible criminal 
liability. This is true even though 
the attorney pleads his acts were 
necessary to keep his client from 
disposing of the property or that his 


1 Gold, Split Loyalty: An Ethical Problem 
for the Criminal Defense Lawyer, 14 CLEv. 
MarsHa__ L. Rev. 65 (Jan. 1965). 

2 Anderson v. State, 297 So.2d 871 (2d 
D.C.A. 1974). 

3 State v. Olwell, 64 Wash. 2d 828, 394 P. 

2d 681 (1964). 
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efforts were to return the property 
to its rightful owners.‘ 

The next issues of concern, after 
the property itself, are: whether a 
confidential relationship existed 
between the attorney and 
presenter; if the act of presentment 
constituted a communication so as 
to be privileged; and, if so, can the 
attorney withhold the identity of 
the presenter? 

A confidential relationship 
begins as soon as the attorney 
confers with the individual, even 
before being retained, and 
continues until after the final 
disposition of the case. The test 1s 
whether at the time of the 
communication the person 
regarded the lawyer as acting in a 
professional relationship to him. It 
is what the person thought, not the 
lawyer, and it does not matter as to 
the length of time of the 
communication whether a fee was 
paid, or if the attorney refused the 
case or withdrew. 

The policy behind the attorney- 
client privilege is to promote 
freedom of consultation with legal 
advisers through removing the 
apprehension of compelled 
disclosure by such advisers. And 
where the fruits of a crime are 
presented to the attorney, based 
upon this legal relationship, the act 
is a communication within the 
attorney-client privilege.* But one 
jurisdiction has held that where the 
attorney was retained solely to 
return stolen property because of 
his good relationship with the 
police, the attorney was a mere 
conduit and no legal relationship 
giving rise to a privilege existed. 

Generally, the attorney-client 
privilege does not extend to 
withholding the identification of a 


4 In re Ryder, 263 F. Supp. 360 (D.C. Va. 
1967), aff'd 381 F.2d 731. 

5 Wise, Lecat Ernics, (1970) at 283 - 4. 

6 Anderson v. State, 297 So.2d 871, 872 
(2nd D.C.A. 1974). 
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client, but there is an exception to 
the general rule. In criminal cases, 
where the attorney is not the 
accused, and information is already 
known, which, combined with the 
client’s identity, might expose the 
client to criminal prosecution for 
acts subsequent to, and because of, 
which he had sought the advice of 
an attorney.’ 

This exception allowing 
nondisclosure applies in both pre- 
and post-arrest situations.* In Baird 
v. Koerner,® the Ninth Circuit 
Court of Appeals held that where a 
tax attorney, prior to an 
investigation ever being launched 
by the government, delivered to the 
government the amount of taxes his 
clients estimated they owed, the 
attorney could not be held in 


7 16 ALR 3d 1047, 1050; Sepler v. State, 191 
So.2d 588 (3d D.C.A. 1966); Ex Parte 
Donough, 170 Cal. 230, 149 P. 566 (Cal. 
1915); Baird v. Koerner, 279 F. 2d 623 (9th 
Cir. 1960). 

8 Id. 

9 279 F.2d 623 (9th Cir. 1960). 
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contempt for failure to disclose the 
identification of his clients. 

The extent to which a court may 
go in Florida concerning 
nondisclosure of the identity of a 
client was perhaps best illustrated 
in the cast of Sepler v. State.'® In 
Sepler, a criminal defense attorney 
was subpoenaed to give the names 
of two other attorneys who had 
consulted with him concerning 
information they received from an 
unknown third party referred by a 
client. The unknown person had 
admitted complicity in an abortion 
on a missing girl and had given the 
name of a co-perpetrator. The two 
attorneys authorized the criminal 
defense attorney to go to the police 
with the information, but not to 
reveal their identities. The criminal 
defense attorney contacted an 
assistant state attorney and was 
subsequently held in contempt for 
his failure to reveal the identities of 
the two other attorneys. The Third 
District Court of Appeal held that 
the disclosure of the two attorneys 
was privileged because it would 
lead to possible identification and 
prosecution of the unknown 
person, based upon his disclosures 
to the two original attorneys. The 
Sepler court went on to hold that its 
decision was based in part on the 
fact that the criminal defense 
attorney did not withhold other 
information concerning the crime, 
which was under investigation at 
the time. 

The specific issue of the 
presentment of stolen property to 
an attorney has been dealt with on 
the appellate level apparently only 
once in the State of Florida. In the 
case of Anderson v. State,'' The 
Second District Court of Appeal 
held that the attorney-client 
privilege permitted the attorney 
and his receptionist to withhold the 
identity of the source of the stolen 
property. In Anderson, the client 
had been charged with receiving 
and concealing stolen property, to 
wit: a dictaphone and calculator. 


0-191 So.2d 588 (3d D.C.A. 1966). 
'! 297 So.2d 871 (2d D.C.A. 1974). 


He retained counsel to defend him 
and later delivered the dictaphone 
and calculator to the attorney’s 
receptionist. The attorney 
promptly took these items to the 
police. The state then subpoenaed 
the attorney and receptionist to 
testify at the trial of the client 
concerning the identity of the 
presenter. The court quashed the 
subpoenas on the grounds that the 
requested testimony concerning the 
identification of the client would do 
violence to the fundamental 
concept of the attorney-client 
privilege. The court went on to 
preclude the state from introducing 
the calculator and dictaphone into 
evidence at the trial of the client on 
the substantive charge. 

Read together with the Sepler 
decision, Anderson seems to 
indicate that an attorney, who had 
received the fruits of a crime from 
the one with whom he shares a 
confidential relationship, and 
would be subject to prosecution 
were his identification known, may 
retain another attorney to return the 
property, without fear of disclosure 
of the client’s, or his own identity. 

At this point a two-fold caveat 
must be presented. First, all of the 
above situations deal with actions 
after a crime had been committed. 
DR 4-101, Preservation of 
Confidences and Secrets of a 
Client, states under §(D)(2): 

A lawyer shall (emphasis supplied) reveal 
the intention of his client to commit a crime 
and the information necessary to prevent 
that crime.” 

Therefore, failure to disclose 
identity or information pertaining 
to future crimes could lead not only 
to disciplinary action, but also 
possible criminal liability. The 
proposed Florida Evidence Code, 
Chapter 76-237, §90.502, effective 
July 1, 1978, see Chapter 77-77, not 
only codifies DR 4-101(D)(2), it 
would eliminate the attorney-client 
privilege in this situation.'3 

The propensity of the criminal 
defense attorney to fight for the 
protection of his client is well 
illustrated in the following portion 
of Lord Brougham’s argument 
concerning the defense of Queen 
Caroline in 1846: 
that an advocate by the sacred duty which he 
owes his client knows, in the discharge of 


12 DR 4-101 (D)(2), oF PROFESSIONAL 
RESPONSIBILITY. 

13 Ch. 76-237, §90.502, effective July 1, 
1978, See Ch. 77-77. 
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that office, but one person in the world that 
client and none other. To save that client by 
all expedient means, to protect that client at 
all hazards and costs to all others, and among 
others to himself, is the highest and most 
unquestioned of his duties. And he must not 
regard the alarm, the suffering, the torment, 
the destruction which he may bring upon 
others. Nay, separating the duties of a patriot 
from those of an advocate, and casting them 
if need be to the wind, he must go on reckless 
of the consequences, if his part it should 
unhappily be to involve his country in 
confusion for his client’s protection.'4 
Following Lord Brougham’s advice 
concening nondisclosure of your 
client’s identity is not recom- 
mended, especially if ordered by a 
court to make such disclosure. In 
this situation the attorney should 
refuse disclosure until all his 
appellate remedies are exhausted, 
and then, he must apparently make 
such disclosure.!® 


Other Ethical Problems 


Hopefully, now, should the 
situation arise, the ethical 
considerations concerning the fruits 
of a crime are clearer. But what 
about the myriad of other ethical 
problems that arise daily in the 
practice of criminal law? 

There exists for every member of 
The Florida Bar the machinery 
necessary to answer daily ethical 
problems. The Ethics Committee 
and the Board of Governors 
approved the issuance of informal 
ethics opinions by staff counsel 
approximately three years ago. 
These written inquiries are 
normally answered within two 
weeks. For an immediate answer, 
you may telephone staff counsel at 
(904) 222-5286. All written 
inquiries, even if a formal opinion is 
requested, go first to staff counsel 
for an informal opinion. If the 
inquiring attorney disagrees with 
the informal opinion, he can request 
a formal opinion of the Ethics 
Committee, which requires at least 
120 days. 

Prior to writing this article, | 
telephoned the Bar and spoke to 
Assistant Staff Counsel Glenn 
Boggs. I told Mr. Boggs I was 
writing an article for the Ethics 
Committee of the Criminal Law 
Section and related the specific 
ethical problems to him. Mr. Boggs 
called me back within half an hour, 
and without giving a_ specific 


4 Stryker, The Trial of Queen Caroline, in 
THE Wor tp oF Law (1960) 


15 DR 4-101(D)(1) Cope or PROFESSIONAL 
RESPONSIBILITY. 
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answer to the problem, cited to me 
most of the applicable authorities. 
At this point I copied the 
information Mr. Boggs gave me and 
put it away. I then did my own 
independent research, which took 
me over ten hours, without 
referring to Mr. Boggs’ information. 

After my independent research 
was completed, I then requested, 
by telephone on November 11, 
1977, an informal written opinion 
concerning the specific ethical 
problem of what the criminal 
defense attorney should do when 
confronted with the fruits of a 
crime. I spoke to Assistant Staff 
Counsel Lynn Kilpatrick, explained 
who I was and what I was doing. 
This conversation was late on a 
Friday afternoon and Mr. 
Kilpatrick assured me he would get 
back to me as soon as possible. One 


week later I received “Staff 
Counsel Informal Ethics Opinion 
TEO8F140,"” which not only 
answered the posed question 
correctly, but also supplied the 
same authorities as previously 
supplied by Assistant Staff Counsel 
Boggs. 


If the result of this article is that, 
besides making members of the 
Criminal Law Section more aware 
of the ethical considerations when 
presented the fruits of a crime, they 
are also aware of a quick, reliable 
method of resolving daily ethical 
problems, then, this author feels he 
has fulfilled his duties as a member 
of the Ethics Committee of the 
Criminal Law Section in that the 
Ethics Committee has made a 
contribution to the Criminal Law 
Section as a whole. o 
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A new source of quality legal research is now 
available to attorneys throughout the state - 
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Bar Appellate Practice 


By Stephen M. Slepin 


The new Florida Appellate 
Procedure Rules became effective 
March 1, 1978. 


We are assured by the 
commentary appearing in The 
Florida Bar’s pamphlet edition of 
the new appellate rules that Rule 
9.110 applies to procedures invoked 
to obtain review of Industrial 
Relations Commission orders. That 
assurance shall have to guide us 
until or unless we are advised to the 
contrary or advised that Rule 9.100 
actually applies under the doctrine 
of Wilson v. McCoy, 69 So.2d 659 
(Fla. 1954), or some other rule. 


Rules 9.110(b) & (c) require the 
party aggrieved by the IRC’s order 
to file with the clerk of the IRC a 
notice, and simultaneously to file 
with the clerk of the Supreme Court 
a notice plus $75 in filing fees 
“within 30 days of rendition of the 
Order to be reviewed.” 


The accompanying commentary 
describes the rule as governing 
“certiorari proceedings” seeking 
review of, among other things, 
Industrial Relations Commission 
“action.” This, unfortunately, 
continues to indulge the confusion 
engendered by recent Supreme 
Court decisions denominating the 
Industrial Relations Commission as 
an “administrative agency” and the 
judges of industrial claims as 
“agency fact-finders.” It also fails to 
instruct practitioners as to whether 
they will be seeking Supreme Court 
review as certiorari petitioners or as 
appellants. 


The basis — to use the term 
employed by the new rules — for 
review would appear to be the 
predicates of Article V, §3 (3) of the 
Florida Constitution, and Florida 
Appellate Rules 9.030(a)(2)(C) and 
9.110. 


A sample notice, without 
pretense of authoritativeness, but 
derived from Rule 9.900 is herewith 
provided: 
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STATE OF FLORIDA 
INDUSTRIAL RELATIONS 
COMMISSION 


I. WISH, 
Petitioner, 
vs. 
WIN ER, and INDUSTRIAL 
RELATIONS COMMISSION, 


Respondents. 
/ NOTICE 
NOTICE IS HEREBY GIVEN that I. 
Wish, Claimant-Appellee before the 
Industrial Relations Commission, invokes 
the certiorari jurisdiction of the Supreme 
Court of Florida pursuant to Article V, §3(3), 
Florida Constitution, Florida Appellate 
Rules 9.030 (a)(a)(C) and 9.110, and F.S. 
$440.27 to review the Order of the Industrial 
Relations Commission rendered —____, 
which Order departs from the essential 
requirements of law. 


This is a Workmen’s Compensation cause. 


/s/ Whatta Lawyer 
(Address) 
(Telephone Number) 


Rule 9.110(e) gives the IRC clerk 50 
days from the filing of notice within 
which to serve copies of the record 
index upon the parties, and 110 
from the filing of the notice within 
which to transmit the record to the 
Supreme Court. According to Rule 
9.110(f), the brief of appellant (or 
petitioner) is to be served within 70 
days of filing the notice [which 
should work out, usually, to 20 days 
from the IRC clerk’s service of the 
index copies] and the respondents’ 
[or appellees’] brief is now 
denominated an “answer brief” and 
is to be served within 20 days of the 
service of the initial brief. A “reply 
brief” may be served within 20 days 
of the service of the “answer brief.” 
Rule 9.210(f). 

Although it is to be suspected that 
the Supreme Court of Florida will 
indulge excusable deviations from 
this procedure during a shakedown 
period, it is to be borne in mind that 
the appellate courts have in recent 
years taken the trouble to warn 
practitioners that the Florida Rules 
of Appellate Procedure mean what 
they say and say what they mean 


and that practitioners shall be held 
to the rules. 
eee 


Under the rule of Knight v. 
Munday (which held that denials of 
certiorari in workmen's 
compensation cases operate as 
affirmances on the merits), it 
appears clear that the IRC need not 
specifically adjudicate the presence 
or absence of competent substantial 
evidence nor go beyond its short- 
form procedure of finding no 
reversible error. John E. Burke v. 
Rowan Construction Company, 
Case No. 52, 171 (Fla. 1978), inter 
alia. Unlike “agencies” — which the 
Supreme Court has recently 
categorized the IRC as being — the 
IRC need not specifically adopt 
findings of fact below or modify 
same or make its own findings. See 
F.S. §120.57(1)(9). 


Two cases of especial 
importance deserve attention. In 
Buro v. Dino’s Southland Meats, 
— (Fla. 1978), DLS 4- 
3157, the Supreme Court of Florida 
speaking through Mr. Justice 
Sundberg appears to have reversed 
the field in respect of “findings of 
fact” reflected by the order of the 
JIC. (See, Slepin “Weighing 
Claimant’s Efforts To Find 
Employment,” The Florida Bar 
Journal (October 1977) pp. 565- 
566). 


Stephen Marc Slepin practices law with 
Slepin & Schwartz, Tallahassee, and is editor 
of the Workmen’s Compensation column. 
This article is written on behalf of the 
Workmen's Compensation Section, L. Barry 
Keyfetz, chairman. 
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WORKMEN’S 
COMPENSATION 


The Judge of Industrial Claims 
found a 10 percent permanent 
partial impairment and a50 percent 
permanent partial disability 
predicated of wage-earning 
capacity diminution. The 
employer/carrier appealed, 
arguing that it was error to find a50 
percent permanent partial 
disability based on wage-earning 
capacity, error to find a 10 percent 
permanent partial impairment, and 
error to award temporary disability 
benefits for the particular period in 
respect of which those benefits 
were awarded. 

The Industrial Relations 
Commission [apparently  disre- 
garding the line of cases that 
restricted it to adjudication of 
points on appeal, e.g., Alliance for 
Conservation of Natural Resources 
v. Furen, et al., 122 So.2d 51 
(Fla.App. 1960), at 65] reversed the 
award, finding: inadequate 
findings of fact relative to the 
criteria for the wage-earning 
capacity loss award, inadequate 
findings of fact or none regarding 
work effort to establish permanent 
partial disability, and no findings of 
fact explanatory of why the judge 
of industrial claims chose the 
testimony of one doctor over 
another. 

The Supreme Court declared 
that it found in the record 
competent substantial evidence 
supportive of the 50 percent 
permanent partial disability award 
and the 10 percent impairment 


finding, and that the judge's 
findings of fact were satisfactory in 
this regard under the Pierce V. 
Piper Aircraft Corporation 
doctrine “as refined” by the court in 
Vargas, DLS 4-2850. As to the 
failure of the judge to explain why 
he chose one doctor rather than 
another (as Pierce v. Piper Aircraft 
Corporation suggested would be 
helpful and the commission 
subsequently decided would be 
necessary), the court explained that 
the judge need not “explain 
precisely” why he chose some 
medical testimony in preference to 
other testimony. 


The court then cited to and relied 
upon its decisions in Chicken ‘N’ 
Things, DLS 4-2725 and Mahler, 
DLS 4-2699 as decisions expansive 
of appellate review [the court’s or 
the commission’s?], holding that it 
was, in light of those decisions, 
incongruous to insist upon 
elaborate findings of fact by the 
judge of industrial claims. The 
court further ruled that the judge 
need not make “express” job- 
seeking-effort findings. 

The court went further and held 
that the employer/carrier was 
required, under the circumstances 
of the case, to go forward and 
shoulder the burden of proof 
regarding job opportunities on the 
labor market for the claimant. 
(Apparently importing certain 
permanent total disability” 
concepts, even as the commission 
has imported same respecting job 
efforts). 

The Supreme Court, having 
created a new climate and wrinkle 
in and for the jurisprudence by its 
decision in Schafer v. St. Anthony’s 
Hospital, 327 So.2d 221 (Fla. 1976), 
DLS 4-2926, wherein it discovered 
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that the IRC — unlike any other 
Article IV adjudicatory body — 
possessed “inherent authority” to 
remand cases [the court in Mahler 
having decided that the 
commission might reverse even 
when the order on appeal was 
based upon competent and 
substantial evidence according 
with logic and reason] apparently 
decided that it had better cope with 
its creation at least in respect of 
Schafer if not in respect of Mahler. 
It held that such remand as the 
commission might make pursuant 
to Schafer [though not pursuant to 
Mahler?| cannot be “arbitrary.” 


Synthes:. of the gallimautry of 
Supreme Court and commission 
decisions respecting the obligation 
of the judge of industrial claims to 
find facts [see, Slepin “How To 
Find A Fact,” The Florida Bar 
Journal(March 1976) pp. 166-167) 
and commission or Supreme Court 
jurisdiction, is extremely difficult. 
Whatever the predi: ctions of a 
majority of the five-c mmissioner 
IRC at any given time, it is safe to 
say that the IRC attempts to 
accommodate Supreme Court 
rulings. It is further fairly safe to say 
that the Supreme Court seems to be 
attempting to limit its jurisdiction at 
this time by relegating “facts 
sufficiency” questions to the IRC, 
Suggs, v. John Caves Land 
Development Co., DLS 4-2994, and 
yet to hold the IRC’s penchant for 
exacting explanatory orders to a 
rule-of-reason not yet explicable. 
The difficulty in attempting to 
establish for the practitioner or the 
judge of industrial claims the 
parameters of the rule-of-reason is 
that every practitioner can point to 
a veritable spate of decidedly 
similar cases eventuating in 
decidedly dissimilar judicial results. 
That is, the court exercises its 
certiorari discretionary jurisdiction 
in a discretionary fashion distinctly 
unpredictable. One cannot know 
whether, following the _ latest 
Supreme Court opinion, one’s 
petition for writ of certiorari or 
“notice” (under the new Florida 
Appellate Rules) will make it 
through the research pool and to the 
hands of a justice who will be 
knowledgeable of the pendency of 
similar cases or the presence on the 
production line of a strikingly 
similar case. The bottom line 
appears to be, as always, that the 
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practitioner must seek an order 
reasonably explanatory and 
reasonably reflective of the record, 
Cohen-Ager, Inc. v. Pierce, IRC 
Order 2-3173 (per Judge Carroll), 
while striving for the avoidance of 
such elaboration of verbiage as 
might provide a handle for adverse 
appellate action. 


In United States Steel 
Corporation v. Green, ——So.2d 
—(Fla. 1977), DLS 4-3292, Mr. 
Justice England writing for the 
court dealt with a case wherein the 
JIC found temporary total 
disability and awarded a $1,200 fee; 
the IRC found permanency and 
remanded the cause to the JIC to 
find the extent of the permanency 
and to award benefits. The JIC 
thereupon took testimony on an 
attorney’s fee and entered an order 
of permanent total disability with a 
fee of $13,000. 


The Supreme Court declared 
that a claim for permanent partial 
disability, etc., and “all other 
benefits available under the 
Workmen’s Compensation Act” is 
not notice to the employer/carrier 
of a claim for permanent total 
disability benefits. Moreover, 
avoiding the intricacies or any 
mention of F.S. Chapter 120 as it 
obviously applies to the Bureau of 
Workmen’s Compensation, — the 
court declared that the provision on 
the bureau’s “FIC-17, Application 
for Hearing on Claim” that the 
carrier be required to defend 
against other benefits, is not 
sufficient notice to the carrier of a 
claim for permanent total disability 
benefits. The court did not rule 
upon the FIC-17 specifically, but 
rather treated it in an ancillary 
fashion, avoiding discussion of the 
relationships obtaining between 
agencies subject to the A.P.A., 
Chapter 120, (i.e., the bureau) and 
those not so subject (i.e., the JICs 
and IRC qua adjudicators). Does 
one, for example, have a Chapter 
120 recourse when a claim is filed 
with the bureau or an application 
for hearing is filed with the bureau? 
Can the bureau, that is, divest one 
of his Chapter 120 rights by 
transferring jurisdiction of a 
frivolous claim or patently 
improper application to an APA- 
exempted JIC? Can one invoke 
Chapter 120 procedures to prevent 
the divestiture and transfer of 
jurisdiction? 
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Finally, the court emphatically 
reiterated the principle that 
attorneys’ fees under Chapter 440 
are not to be computed upon the 
percentage of monetary benefits. It 
did not abrogate existing law by 
declaring that such a factor was 


illicit, but it did denigrate reliance 
or emphasis upon the factor and 
expressed the view that the current 
provisions of F.S.§440.34(1) would 
have obviated its ruling in Green 
(for reasons which are not 
apparent.) Oo 
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FLORIDA RULES OF COURT 
F. S. A. Vols. 30—33 


Now — in 2 Convenient Volumes 
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Florida’s New Human Rights Act 


By Jeffrey H. Klink 


This year employers! in Florida 
will have to comply with yet 
another antidiscrimination law. On 
June 24, 1977, Governor Askew 
approved Florida’s Human Rights 
Act of 19772 which gives teeth to 
Florida’s existing Human Relations 
Act. Section 6 of the new Act, 
which takes effect on July 1, 1978,4 
prohibits unlawful employment 
practices and provides for 
administrative and judicial 
enforcement of the Act. The 
remainder of the new Act became 
law on July 1, 1977.5 

The Human Rights Act prohibits 
discrimination in employment on 
the basis of race, color, religion, sex, 
national origin, age, handicap and 
marital status. While the Act does 
create some new causes of action, it 
generally duplicates existing 
federal® and _ state’ equal 
opportunity laws. In addition to 
reaching virtually the same 
employers subject to Title VII,’ the 
new Act’s prohibitions apply to 
employment agencies,® labor 


'“Employer” means any person 
employing fifteen or more employees for 
each working day in each of twenty or more 
calendar weeks...and any agent of such a 
person. Star. §13.211(6) (1977). 

2 Hereafter called the “new Act” or the 
“Human Rights Act.” Fia. Stat. §§13.201 - 
.261 (1977). 

3 Fa. Stat. §13.261 (1977). 

4 Human Rights Act of 1977, §8, FLa. Stat. 
§13.261 (1977). 

53 Id. 

6 Title VII of the Civil Rights Act of 1964, 
42 U.S.C. §§2000e - 2000e-17 (1970 & Supp. 
II 1972, Supp. IV 1974, Supp. V_ 1975) 
(hereafter called “Title VII’); Age 
Discrimination in Employment Act of 1967, 
29 U.S.C. §§621 - 633(a) (1970 & Supp. IV 
1974, Supp. V. 1975) (hereafter called the 
“federal ADEA”); Rehabilitation Act of 
1973, 29 U.S.C. §§701 - 794 (Supp. IV 1974, 
Supp. V 1975). 

7 Florida Age Discrimination in 
Employment Act, Stat. §112.044 
(1976). 

8 See note 1 supra; Fia. Stat. §§13.261(1), 
(6), (7), (1977); 42 U.S.C. §2000e(b) (1970). 

9 Stat. §§13.211(7), 13.261(2), (6), 
(7), (1977). 
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organizations!® and persons who 
select or otherwise determine those 
persons entitled to engage in a 
trade, profession, or other 
occupation.!! 

The new Act will no doubt please 
claimants. However, employers 
now faced with the possible burden 
of duplicative investigations will 
probably find the Act somewhat 
unfair and generally unnecessary. 

The Human Rights Act may 
appear to bring equal opportunity 
law closer to home. However, 
alleged discriminatees must only 
try “home grown” justice before 
getting a bite at the proverbial 
federal apple. Furthermore, in 
pursuing their new state remedies, 
claimants will be unencumbered 
with many of the procedural and 
substantive limitations which exist 
in federal forums. 


Administration 


eCommission on Human 
Relations. The Commission on 
Human Relations, consisting of 12 
members appointed by the 
Governor and subject to Senate 
approval, has primary responsi- 
bility for administration of the 
Act.'2 Commission members, who 
are supposed to represent various 
state interest groups,'’ serve four- 
year terms subject to suspension 
“for cause” by the Governor and 
subsequent removal or reinstate- 
ment by the Senate.'* An appointed 
executive director has the power to 
employ staff personnel necessary to 
perform Commission functions.!5 

Seven Commission members 


1 Fra. Stat. §§13.211(8), 13.261(3), (4), 
(6), (7) (1977). 

Fua. Stat. §13.261(5) (1977). 

12 Fua. Stat. §13.221 (1977). 

13 Commission members, who are entitled 
to receive per diem and travel expenses, shall 
be broadly representative of various racial, 
religious, ethnic, social, economic, political, 
and professional groups within the state. FLA 
Srat. §§13.211(2), (6) (1977). 

14 Stat. §§13.221(3), (4) (1977). 

15 Stat. §13.221(7) (1977). 


labor law 


constitute a quorum.'® However, 
three-member panels can “receive, 
initiate, investigate, seek to 
conciliate, hold hearings on, and act 
upon” discrimination complaints." 
In connection with its powers to 
hold hearings and conduct 
investigations any place within the 
state,'* the commission and its fact 
finding agents!® may administer 
oaths, subpoena witnesses, and 
compel production of evidence.?° 
Circuit courts in Florida are given 
jurisdiction to enforce the 
Commission’s subpoena power.?! 
eDeferral Agency Status. The 
new Act authorizes the Commission 
to become a federal “deferral 
agency.”?2, Once the Commission 
qualifies as a deferral agency,” 


Stat. §13.221(5) (1977). 

"Id. 

FLa. Stat. §§$13.251(2), (6) (1977). 

'9 Three-member panels, the executive 
director or a single commissioner. FLA. STAT. 
§13.251(7) (1977). 

20 Id. 

21 Td. 

22 Stat. §13.251(11). 

23 29 C.F.R. §§1601.70 et seq. 


KLINK 


Jeffrey H. Klink is with the firm of 
Mahoney, Hadlow & Adams in Jacksonville. 
He received his B.A. degree from the 
University of Florida in 1969 and his J.D. 
from the University of Michigan in 1972. He 
wrote this column on behalf of the Labor 
Relations Law Committee, Donald D. 
Slesnick II, chairman, and W. Gary Vause, 
editor. 


321 


STEWART TITLE 
SERVES 
ATTORNEYS 


STEWART TITLE is 
dedicated to maintaining 
the highest standards of 
service to the legal 
profession working in 
real estate. 


When you specify STEWART 
TITLE, you insure that 

your client will receive 

the fullest measure of 
service, total integrity, 
accuracy and speed. Our 
common goal, title company 
and attorney, is to protect 
buyer and seller and lender 
from potential title hazards. 


STEWART TITLE 
SERVES 
ATTORNEYS 


Statutory Assets: 
$17,302,123 


STEWART TITLE 


Southeast Region Office 
5200 Kennedy Bivd., #150 
Tampa, Florida 33609 
(813) 879-7620 


Throughout Florida and 
twenty-seven additional 
states and the District 
of Columbia. 


LABOR LAW 


federal agencies like the Equal 
Employment Opportunity 
Commission (hereafter “EEOC”) 
will be unable to assume 
jurisdiction over charges of 
discrimination until 60 days after 
charges are filed with the state 
agency (120 days during the state 
agency’s first year) or termination 
of state agency jurisdiction, 
whichever occurs first.?4 

This does not mean that the 
EEOC will refuse to accept charges 
of discrimination unless they are 
first filed with the new Florida 
Commission. The EEOC’s 
practice, which has received the U. 
S. Supreme Court’s blessing, is to 
accept all charges and transmit a 
copy of them to the appropriate 
deferral agency.” After the deferral 
agency terminates jurisdiction or 
upon the lapse of the 60 days, 
whichever occurs first, the EEOC 
can assume jurisdiction over the 
charge.?6 

eSimultaneous Investigations. 
One shortcoming with the new Act 
is that it fails to delineate clearly the 
investigatory priorities among 
multiple state and federal agencies. 
Consequently, an employer in 
Florida faces, the burdensome 
possibility of simultaneous 
investigations. 

For example, a middle aged state 
employee conceivably could file 
charges of age discrimination with 
the Career Service Commission 
under Florida’s existing Age 
Discrimination In Employment 
Act,?? the Secretary of Labor under 
the federal ADEA, and _ the 
Commission on Human Relations 
under the new Act.?9 

Jurisdictional disputes between 
the two Florida commissions could 
immediately arise. Competing 
principles of federalism and the 
supremacy of national legislation 
could complicate the jurisdictional 
conflicts when the Secretary of 
Labor acquires jurisdiction after the 
statutory waiting period. Courts are 
in disagreement over whether state 


24 42 U.S.C. §2000e - 5(c) (1970), 29 U.S.C. 
§633(b) (1970). 

25 Love v. Pullman, 404 U.S. 522 (1972); 29 
C.F.R. §1601.12 (1976). 

26 29 C.F.R. §1601.12 (1976). 

27 Fia. Stat. §112.044 (1976). 

28 29 U.S.C. §626(d) (1970). 

29 Stat. §13.251(5) (1977). 


federal investigations can 
proceed simultaneously.*° 

To minimize potential jurisdic- 
tional conflicts between state 
agencies, the new Act provides that 
the Commission may _ refer 
complaints to another state agency 
which has “jurisdiction . .. and [the] 
legal authority to investigate or act 
upon the complaint.”?! The new Act 
further provides that if the other 
state agency has the authority “to 
provide relief substantially 
identical to that available under” 
the new Act, then the Commission 
by rule may “defer” all such 
complaints to the other agency. If 
within 20 days of deferral the other 
state agency accepts jurisdiction, 
then the Commission ceases to have 
jurisdiction over the complaint.*? 

Hopefully, the Commission will 
promulgate rules which eliminate 
state agency conflicts and_ will 
cooperate with similar federal 
agencies to minimize duplicative 
state and federal investigations. 


Prohibited Practices and 
Exemptions 


To a large extent, the defined 
unlawful employment practices 
and exemptions under the new Act 
should be familiar to those 
attorneys involved in Title VII 
litigation. Most of the language in 
the Human Rights Act tracks the 
language in Title VII and the 
federal ADEA. There are, however, 
some noteworthy differences. 

Under the new Act, it is unlawful 
for any person to discriminate in the 
granting of a license, certification, 
or other employment prerequi- 
site. Title VII only prohibits 
employers, unions, and joint 
employer union committees from 
discriminating in training 
opportunities,*4 a prohibition which 
the new Act also contains. 

The new Act, like Title VII, 
condones disparate treatment if 
warranted by occupational 
necessity or unintentionally 
produced by a bona fide seniority 
or benefit system. 

eBFOQ Exemption. An 
employer can take or fail to take 


30 | Empl. Prac. Guide (CCH) para. 1952, 
n.1l. 

31 Strat. §13.261(11) (1977). 

32 Td., Fua. Stat. §13.251(13) (1977). 

33 Stat. §13.261(5) (1977). 

34 42 U.S.C. §2000e - 2(d) (1970). 

35 Stat. §13.261(4) (1977). 
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action on the basis of religion, sex, 
national origin, age, handicap, or 
marital status where such status is a 


fide occupational 
qualification reasonably necessary 
for the performance of the 
particular employment to which 
such action or inaction is related.”°6 
The new Act’s BFOQ language 
varies from the analogous language 
under Title VII which focuses on 
whether the qualification is 
“reasonably necessary to the 
normal operation of that particular 
business or enterprise.”37 Thus, 
while the Florida BFOQ defense or 
exemption rests on job necessity, 
the analogous provision under Title 
VII is based on business necessity. 

Since Title VII's BFOQ 
exemption is narrowly construed 
and, at least in the Fifth Circuit,3* 
job-relatedness is considered, this 
semantic difference should be more 
apparent than real. Consequently, 
the basic question under the new 
Act will probably be similar to that 
under Title VII. Is it necessary for 
an employee to possess or not to 
possess an otherwise irrelevant trait 
in order to perform a particular job 
efficiently and safely? 

eBona Fide Seniority and Merit 
Systems Exemption. As under Title 
VII, employers do not commit 
unlawful employment practices 
under the Human Rights Act when 
they act pursuant to bona fide 
seniority and merit systems. 
Although the new Act’s language 
varies from Title VII,°% disparate 
treatment under a_bona_ fide 
seniority system, employee benefit 
plan, or system which measures 
earnings by quantity or quality of 
production, which is not “designed, 
intended, or used to evade the 
purposes of” the new Act, is not 
unlawful.‘ 

eMandatory Retirement Plans. 
Under §4(f)(2) of the federal 
ADEA, mandatory retirement 
plans are lawful provided they are 
not subterfuges for evading the 
purposes of the Act.‘! As the Fifth 
Circuit Court of Appeals 
interpreted Congressional intent in 
Brennan v. Taft Broadcasting Co., 
the purpose of the retirement plan 


exemption was “to avoid legal and 
constitutional problems likely to 
arise from any ex post facto effort 
to invalidate existing employee 
benefit plans.”42 Accordingly, the 
implementation of an employee 
retirement plan prior to the 
enactment of the 1967 Act 
eliminates any notion that it was 
adopted as a_ subterfuge for 
evasion.* 

The U. S. Supreme Court in 
United Air Lines v. McMann,‘4 
recently approved the Fifth 
Circuit’s analysis and rejected the 
Fourth Circuit’s position that pre- 
Act involuntary retirement plans 
before age 65 are subterfuges unless 
the employer can show some 
“economic or business purpose” 
behind the plan.& The Court, 
however, simply interpreted 
Congressional intent and expressly 
refrained from passing on the 
“wisdom of fixed mandatory 
retirements at a particular age.”4® 

Under Florida’s new Act, 

mandatory retirement plans are 
prohibited. Without regard to the 
“legal and Constitutional problems 
likely to arise” from the invalidation 
of existing retirement plans, the 
new Act provides, in pertinent 
part:*7 
However, no such employee benefit plan 
shall excuse the failure to hire or the 
involuntary retirement of, any individual on 
the basis of any factor not related to the 
ability of such individual to perform the 
particular employment for which such 
individual has applied or in which such 
individual is engaged. 
The literal import of the provision is 
that all retirement plans which 
provide for retirement at any 
specified age are presumptively 
invalid. 

eProtected Age Categories. 
While the federal ADEA only 


42 500 F.2d 212, 215 (5th Cir. 1974). 

43 Td. 

44 United Air Lines v. McMann, 46 
U.S.L.W. 4043 (1977). 

45 McMann v. United Air Lines, 542 F.2d 
217, 221 (4th Circ. 1976). 

46 46 U.S.L.W. at 4046. 

47 Stat. §13.261(8)(b) (1977). 


applies to individuals between the 
ages of 40 and 65,‘° the Human 
Rights Act contains no age 
limitation. Thus, employers can 
anticipate charges of age 
discrimination from the young as 
well as the old. However, the new 
Act does protect employers who:*9 
Take or fail to take any action on the basis of 
age, pursuant to law or regulation governing 
any employment or training program 


designed to benefit persons of a particular 
age group. 


Enforcement of the Act 


Unlike Title VII, claimants can 
elect to have the new Commission, 
a nonjudicial body, effectively 
determine the factual merits of their 
discrimination allegations. Only if 
claimants choose to file suit will the 
courts initially resolve the 
controversies. In sum, with the 
exception of an_ initial filing 
requirement, the new Act gives 
claimants the power to determine 
when and in what forum their 
claims will initially be resolved. 

eTime Limitations on _ Filing 
Charges. The new Act provides:*° 
Any person aggrieved by violation of this 
section may file a complaint with the 
commission within 180 days of the alleged 
violation . . . (Emphasis added.) 
Comparable language in Title VII 
provides:*! 

A charge under this section shall be filed 
within one hundred eighty days after the 


alleged unlawful employment practice 
occurred . . . (Emphasis added.) 


Failure to file charges with the 
EEOC within this 180-day period 
bars the complainant from any 
relief under Title VII.5? 

It is unclear, however, whether 
the new Act’s 180-day filing period 
will be treated as a mandatory 
jurisdictional requirement like the 
90-day period in Title VII or 
construed as a statute of limitations 


48 29 U.S.C. §631 (Supp. IV 1974). 

49 Stat. §13.261(8)(c) (1977). 

50 Fia. Stat. $13.261(10) (1977). 

51 42 U.S.C. §2000e - 5(e) (Supp. II 1972). 

52 United Air Lines v. Evans, 52 L.Ed.2d 
571 (1977). 


36 Stat. §13.261(8)(a) (1977). 

37 42 U.S.C. §2000e - 2(e) (1970). 

38 Weeks v. Southern Bell Telephone & 
Telegraph Co., 408 F.2d 228 (5th Cir. 1969). 

39 42 U.S.C. §2000e - 2(h) (1970): 

4 Stat. §13.261(8)(b) (1977). 

41 29 U.S.C. §623 (1970). 
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subject to equitable modification 
like the filing requirement under 
the federal ADEA.*% 

The existence of a _ deferral 
agency in Florida will also affect 
the 180-day filing period under 
Title VII. Section 706(e) of Title VII 
extends the initial period for filing 
charges with the EEOC to 300 days, 
or 30 days after termination of state 
jurisdiction, whichever occurs 
first.54 However, if the complaint is 
not timely filed with the state 
agency then claimants may not be 
able to take advantage of this 
extended filing period under Title 
VIL. 

eTime Limitations on Filing Suit. 
Under the new Act, if the 
Commission fails to conciliate or 
take final action an aggrieved party 
may file suit “in any court of 
competent jurisdiction” upon the 
lapse of 180 days after the filing of 
charges.*® Thus, as under Title VIIa 
complainant must pursue 
charges with the Commission prior 
to filing suit. 

Florida’s Act, however, contains 
no limitation period on filing suit 
after the administrative waiting 
period similar to the 90-day 
limitation period in Title VII.’ 
Consequently, the Act leaves 
Florida courts free to apply the 
“most appropriate” statute of 
limitations. If this limitation period 
is tolled during the pendency of 
charges with the Commission, then 
the timely filing of charges coupled 


53 Dartt v. Shell Oil Co., 539 F.2d 1256 
(10th Cir. 1976); aff'd, 46 U.S.L.W. 4021 
(1977) (by virtue of a split decision); 42 
U.S.C. §2000e - 5(f)(1) (Supp. V 1975). 

54 42 U.S.C. §2000e - 5(e) (Supp. V 1975). 

55 Olson v. Rembrandt Printing Co., 511 
F.2d 1228 (8th Cir. 1975); Dubois v. Packard 
Bell Corp., 470 F.2d 973 (10th Circ. 1972). 

56 Fia. Stat. §13.261(12) (1977). 

57 42 U.S.C. §2000e - 5(f)(1) (Supp. V 
1975). 


with the absence of any 90-day 
period will effectively remove any 
further limitation on the 
complainant’s cause of action. 

The filing of a civil suit under the 
new Act divests the Commission of 
jurisdiction, except that it may 
intervene in an action as a matter of 
right.55 Under Title VII, however, 
the EEOC is not automatically 
divested of jurisdiction upon the 
filing of a civil action:*® 
Upon request, the court may, in_ its 
discretion, stay further proceedings for not 
more than sixty days pending the 
termination of State or local proceedings . . . 
or further efforts of the Commission to 
obtain voluntary compliance. 

eCommission Powers. One of the 
most important differences 
between Title VII and the Human 
Rights Act involves the nature of 
powers given the respective 
commissions. Under Title VII, the 
EEOC’s powers are limited to 
investigatory and conciliatory 
functions and to filing “pattern and 
practice ” suits.®° 

Section 13 of the Human Rights 
Act gives the Commission authority 
to order injunctive and affirmative 


relief, powers not possessed by the 
EEOC:®! 


In the event that the commission . . . finds 
that an unlawful employment practice has 
occurred, it shall issue an order prohibiting 
the practice and providing affirmative relief 
from the effects of the practice, including 
reasonable attorney’s fees . . . . No liability 
for back pay shall accrue from a date more 
than two years prior to the filing of a 
complaint with the Commission. 
eJudicial Review and Enforce- 
ment of Commission Orders. 
Judicial review or enforcement of a 
Commission order lies either in the 
appropriate district court of 
appeal® or circuit court.® While the 
courts can correct legal errors,®4 


58 Stat. §13.261(12) (1977). 

59 42 U.S.C. §2000e - 5(f)(1) (Supp. V 
1975). 

60 42 U.S.C. §§2000e-5 - 2000e-17 (Supp. V 
1975). 

§1 Stat. §13.261(13) (1977). 

82 Stat. §120.68 (1975). 

63 Stat. §120.69 (1975). 

64 Stat. §§130.68(9), 120.69(5) (1975). 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. CLARENCE S. BRUCE (813) 334-0810 


FORT MYERS, FLA. 33901 


If no ans. call (813)334-1338 


district courts of appeal cannot 
substitute their judgment for that of 
the Commission’s on issues of 
discretion.» The Commission's 
findings of fact are subject to the 
principles of res judicata and 
collateral estoppel during 
enforcement actions and are only 
subject to question during judicial 
review if they are “not supported 
by competent substantial evidence 
in the record.”®§ In sum, employers 
found in violation of the Act by the 
Commission will not be entitled to a 
trial de novo in the courts. 

eClass Relief. Class actions are 
common in Title VII suits and the 
more limited “opt in” class actions 
are available in age discrimination 
suits under the federal ADEA. The 
Human Rights Act also contains a 
curious provision which allows for 
class-wide relief but not necessarily 
unfavorable class-wide adjudica- 
tion:*? 
Upon such notice as the commission or the 
court . . . may require, such order, or any 
subsequent order upon the same complaint 
or action, may provide relief for all 


individuals aggrieved by any such unlawful 
employment practice. 


Conclusion 


Although the Human Rights Act 
creates several new causes of 
action, it generally duplicates 
existing state and federal remedies. 
Employers in Florida charged with 
discrimination can now be 
subjected to duplicative 
investigations, effectively deprived 
of their day in court, and denied the 
benefit of many procedural and 
substantive limitations which are 
contained in the federal equal 
opportunity laws. Even if 
employers prevail, the new Act 
does not authorize recovery of their 
attorneys’ fees.® 

In sum, the new Act is, in many 
respects, unfair to employers and 
unnecessary for the vindication of 
equal opportunity principles. 
Accordingly, its passage should be 
cause for optimism among 
claimants and concern among 
employers. oO 


6 FLa. Stat. §120.68(12)(c) (1975). 

66 FLa Star §§120.68(10), 120.69(1), (3) 
(1975). 

§7 Stat. §13.261(13) (1977). 

68 Id; However, there are prefiled 1978 
bills pending in the Florida House (HB 632) 
and Senate (SB 284) which give courts the 
power to award attorneys’ fees to prevailing 
parties in actions for unpaid wages after July 
1, 1978. 
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The Family Business as a Tax Shelter 
By David M. Richardson and Jacob Fishman 


The amount of tax on income 
generated by a family business 
conducted through a partnership or 
Subchapter S corporation will be 
reduced if children who are in 
lower tax brackets than their 
parents acquire interests in the 
business. In addition to reducing 
income taxes, splitting ownership 
of the business among family 
members is a means of minimizing 
gift and estate (“transfer”) taxes. 
Thus, if through the efforts and 
expertise of the parents the value of 
the business increases, that portion 
of the increase allocable to the 
children’s interests “passes” to the 
children without transfer tax 
liability. 

Congress, the Commissioner of 
Internal Revenue and the courts 
have recognized the tax advantage 
inherent in family ownership of a 
business. They have also been 
aware of the potential for tax 
avoidance and, as a consequence, a 
body of law has developed to 
protect against abusive use of this 
approach to tax savings. 

Taxpayers first sought to take 
advantage of ownership splitting 
by making children partners in the 
family business. However, the 
Commissioner was successful in 
convincing the courts to disregard 
children as partners if the donee 
performed no services for the 
partnership or the gift of capital 
was not motivated by a desire to 
benefit the partnership business.! In 
1951, Congress recognized that the 
judicial rules emanating from these 
cases violated a_ fundamental 
principle which governs attribution 
of income. This principle is that 
income from _ property is 
attributable to the owner of the 
property. 

In order to conform the judicial 
rules with this principle,? Congress 


' Comm’. v. Tower, 327 U.S. 280 (1946); 
Comm’. v. Culbertson, 337 U.S. 733 (1949). 

2S. Rep’t. No. 781, 82d Cong., Ist Sess. 
(1951). 
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enacted what is now §704(e) of the 
Code.’ That section established the 
basic premise that a person will be 
recognized as a partner “if he owns 
a capital interest in a partnership in 
which capital is a material income- 
producing factor” whether or not 
he performs services for the 
partnership and whether or not the 
gift of the capital interest benefited 
the partnership. However, as 
protection against abuse, §704(e) 
(2) of the Code provides that in the 
case of a gift or sale of a partnership 
interest among members of a 
family, the earnings of the 
partnership are to be first attributed 
to the transferor to the extent 
necessary to compensate him for 
services rendered to the 
partnership. 

As additional protection, the 
Committee Report accompanying 
the Revenue Act of 1951 stated that 
the Commissioner remains free to 
“inquire in any case whether the 
donee or purchaser actually owns 
the interest in the partnership which 
the transferor purports to have 
given or sold him.” Thus, where 
the transfer was a mere sham or the 
transferor has retained incidents of 
ownership in the interest 
purportedly given away, it would 
be appropriate to treat the 
transferor as if he continued to own 
the interest.> 

Thereafter, the Commissioner 
issued regulations setting forth tests 
to be applied and factors to be 
considered in determining whether 
the transferee of a capital interest in 
a partnership is to be treated as the 
owner of such interest for income 
tax purposes. regulations 
further state that “transactions 
between members of a family will 
be closely scrutinized....”” 


tax law notes 


The potential for income, gift 
and estate tax savings was extended 
to family businesses operated in 
corporate form in 1958 with the 
adoption of Subchapter S of the 
Internal Revenue Code. As is the 
case with partnerships, the income 
of a corporation which has elected 
to be taxed under Subchapter S is 
generally not taxed to the 
corporation, but is taxed to the 
shareholders in proportion to their 
stock ownership. By making the 
Subchapter S election it is possible 
to avoid the corporate tax and to 
split income among family 
members by splitting ownership of 
the stock. 

Following the pattern of the 
partnership provisions, Congress 
granted the Commissioner limited 
authority to control attempts to 
divert income away from 
shareholders who rendered services 
to members of such shareholders’ 
family. Thus, §1375(c) of the Code 
gives the Commissioner the power 
to allocate a dividend received by 
one shareholder to another 
shareholder who is a member of his 


3 Revenue Act of 1951. 

4S. Rep’t. No. 781. 

5 C.f., Helvering v. Clifford 309 U.S. 351 
(1940). 

6 Treas. Reg. 118, §§39.191-1 and 39.191-2, 
I.R.C. 1939; Treas. Reg. §1.704-1(e)(2), 
I.R.C. 1954. 

Treas. Reg. §1.704-1(e) (1) (iii). 
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family if such allocation is 
necessary to reflect the value of 
services rendered by the other 
shareholder.’ Furthermore, the 
Commissioner issued regulations 
under Subchapter S which state that 
a shareholder will not be 
recognized as such unless his 
interest is acquired “in a bona fide 
transaction and the donee or 
purchaser is the real owner of such 
stock.”® To complete the parallel 
with the partnership regulations, 
the regulations under Subchapter S 
state that “transactions between 
members of a family will be closely 
scrutinized.”!° 


8 See, Walter J. Roob, 50 T.C. 891 (1968); 
Charles Rocco, 57 T.C. 826 (1972), 
acquiesced in 1972-2 Cum. Bull. 3; Pat 
Krahenbuhl, 27 T.C.M. 155 (1968); Edwin D. 
Davis, 64 T.C. 1034 (1975). The 
Commissioner is also authorized to 
reallocate distributions received by 
members of a family group where a non-pro 
rata distribution is made to such group. 
Treas. Reg. §1.1375-3(d). 

®Treas. Reg. §1.373-1(a) (2). 


On the basis of these regulations, 
on several occasions the 
Commissioner has been successful 
in convincing the courts to 
disregard transfers by parents to 
children of partnership interests 
and Subchapter S_ corporation 
stock. The balance of this article is 
devoted to a discussion of the 
regulations and some of these cases, 
and of the fact patterns that must be 
avoided if an attempt to split 
ownership of the family business 
among family members is to stand 
up under the Commissioner’s close 
scrutiny. 


Transfers of 
Partnerships 


Section 704(e) of the Code and 
the regulations thereunder describe 
the circumstances under which a 
transferee of a capital interest in a 
partnership, in which capital is a 
material income-producing factor, 
will be considered a partner for 
income tax purposes. If the 
transferee does not have a capital 
interest in the partnership or if the 
partnership is not one in which 
capital is a material income- 
producing factor, then the 
transferee will be recognized as a 


Interests in 


Brooksville — Clearwater — 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Bradenton — Brandon — 
Crystal River — 
DeLand — Delray Beach — Ft. Myers — Indian Harbour Beach — 
Inverness — Kissimmee — Lake Worth — Lakeland — Milton — 
Naples — New Port Richey — New Smyrna Beach — Ocala — Orlando — 
Pensacola — Plant City — Port St. Lucie — Ruskin — St. Petersburg — 
Sanford — Sarasota — Stuart — Tampa — Titusville — 

Vero Beach — West Palm Beach 


Dade City — Daytona Beach 


partner for tax purposes only if 
certain judicial guidelines are met.!! 

For purposes of §704(e) of the 
Code, capital is a material income- 
producing factor if a substantial 
portion of the gross income of the 
business is attributable to the 
employment of capital in the 
business by the partnership. 
Ordinarily, if the partnership’s 
business requires substantial 
inventories or investment in plant, 
machinery and equipment, capital 
will be considered a_ material 
income-producing factor. On the 
other hand, where the income of the 
business consists primarily of fees, 
commissions or other compensa- 
tion for personal services, capital 
will not be considered a material 
income-producing factor.!2 

If the partnership is one in which 
capital is a material income- 
producing factor, the transferee of 
a capital interest!® is only 
recognized as a partner for income 
tax purposes if he actually owns the 
interest purportedly transferred to 
him.'4 The transferee will not be 
recognized as the owner of the 
interest unless as a result of the 
transfer he has dominion and 
control over the interest.!> Whether 
the transferee has dominion and 
control is a question of fact. The 
regulations provide a _ detailed, 
nonexclusive list of factors to be 
considered in determining whether 
the transferee has acquired 
ownership of the transferred 
interest.'!6 They make it clear that 
the conduct of the parties both 
before and after the transaction is to 
be given substantial weight in 
making this determination.!” 

One important factor in 
determining ownership is the extent 
to which the transferor has retained 


'! Carriage Square, Inc., 69 T.C. No. 10 
(1977), reviewed by the court. 

2 Pogetto v. U.S., 306 F.2d 76 (9th Cir. 
1962); Treas. Reg. §1.704-1(e)(1)(iv). 

'S For purposes of §704(e) of the Code, a 
capital interest in a partnership means an 
interest in the assets of the partnership which 
is distributable to the owner of the capital 
interest upon his withdrawal from or 
liquidation of the partnership. A mere right 
to participate in the earnings and profits of 
the partnership is not a capital interest in the 
partnership. Treas. Reg. §1.704-1(e)(1)(v). 

4S. Rep’t. No. 781; Treas. Reg. §1.704- 
1(e)(1) (iii); Carriage Square, Inc. 

15 Treas. Reg. §1.704-1(e) (1) (iii). 

16 Treas. Reg. §1.704-1(e) (2). 

" Henry S. Reddig, 30 T.C. 1382 (1958); 
Treas. Reg. §1.704-1(e) (1) (iii). 
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control over transferred 
interest.!* For instance, retention of 
the unrestricted right to control the 
distribution of income to the 
transferee-partner may cause the 
transfer to be ignored.!® Similarly, 
the retention of control over assets 
essential to the business of the 
partnership (e.g., a lease to the 
partnership by the transferor of 
essential assets where the lease is 
cancellable at the will of the 
transferor)?” or the retention of 
management powers “inconsistent 
with normal relationship among 
partners,”?! may cause the transfer 
to be ignored. 

The actual distribution to a 
transferee-partner of his 
distributive share of partnership 
income for his sole benefit and use 
is indicative of his actual ownership 
of the transferred interest. 
However, amounts distributed to a 
transferee-partner will not be 
considered to be used for the 
transferee’s sole benefit if they are 
deposited, loaned or invested in 
such a manner that the transferor of 
the partnership interest can control 
their use or enjoyment.” 

A transfer of a_ partnership 
interest to a minor child will not be 
deemed effective for income tax 
purposes unless the child has 
sufficient maturity and experience 
to assume, and does assume, 
dominion and control over the 
interest. However, a transfer to a 
guardian or trustee will be deemed 
effective if the guardian or trustee is 
acting for the sole benefit of the 
minor and it appears from the facts 
that the guardian or trustee has 
become the owner of the 
transferred interest.2 

A transfer of any interest in a 
partnership in which capital is not a 
material income-producing factor 
(such as most professional service 


Treas. Reg. §1.704-1(e)(2)(ii); Jack 
Smith, 32 T.C. 1261 (1955), acquiesced in 
1960-2 Cum. Bull. 7. 

19 Ballou v. U.S., 370 F.2d 659 (6th Cir. 
1966); Treas. Reg. §1.704-1(e) (2) (ii)(c). 

20 Treas. Reg. §1.704-1(e) (2)(ii )(c). 

21 Sanford H. Hartman, 43 T.C. 105 
(1964), acquiesced in 1965-2 Cum. Bull. 5; 
Treas. Reg. §§1.704-1(e) (2) (ii)(d) and 1.704- 
1(e) (2) (iv). 

22 Jack Smith; Treas. Reg. 
1(e)(2)(v). 

23 Treas. Reg. §§1.704-1(e)(2)(vii) and 
1.704-1(e)(2)(viii); Carriage Square, Inc. 
(concurring opinion of Judge Goffe); 
Pflugradt v. United States, 310 F.2d 412 (7th 
Cir. 1962). 


§1.704- 
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partnerships) will generally not be 
recognized for income tax purposes 
unless it is intended that the 
transferee-partner actually join in 
the conduct of the enterprise. The 
foregoing rule also applies to the 
transfer of a profits interest in a 
partnership in which capital is a 
material income-producing 
factor.*4 


Transfers of Stock in Subchapter 
S Corporations 

On several occasions the 
Commissioner has successfully 
challenged the validity for income 
tax purposes of a gift of stock in 
Subchapter S corporation to minor 
children. The courts have based 
their decisions primarily on 
Regulation §1.373-l(a) (2) which 
provides as follows: 
A donee or purchaser of stock in the 
corporation is not considered a shareholder 
unless such stock is acquired in a bona fide 
transaction and the donee or purchaser is the 
real owner of such stock. The circumstances, 
not only as of the time of the purported 
transfer but also during the periods 
preceding and following it, will be taken into 
consideration in determining the bona fides 
of the transfer. Transactions between 
members of a family will be closely 
scrutinized. 
Thus, in order for a child to be 
considered the owner of stock in the 
family-owned Subchapter S 
corporation, he must have acquired 
his interest in a bona fide 
transaction which resulted in a 
complete shift to him of the 
economic incidents of ownership of 
the stock.?6 

In Michael F. Beirne,2” the 
leading case in this area, the 
taxpayer transferred 30 percent of 
the outstanding stock of his wholly- 
owned corporation to each of his 
three minor children pursuant to the 
state gift to minors act. After the 
birth of a fourth child, the taxpayer 
attempted to redistribute the 90 
percent stock holdings among his 
children so that each would own 
22.5 percent of the outstanding 
stock. Although the reallocation of 
stock ownership did not in fact take 
place, the taxpayer believed that it 


24 Comm’r. v. Culbertson, 337 U.S. 733 
(1949). 

*% Henry D. Duarte, 44 T.C. 193 (1965); 
Michael F. Beirne, 52 T.C. 210 (1969); 
Michael F. Beirne, 61 T.C. 268 (1973). See 
also Donald O. Kirkpatrick, 36 T.C.M. 1122 
(1977). 

26 Jeannette W. Fitz Gibbon, 19 T.C. 78 
(1952). 

27 52 T.C. 210 (1969). 


did and filed a new Subchapter S 
election reflecting the change in 
ownership. Additionally, he caused 
individual and corporate tax returns 
to be filed which reflected the 
fourth child’s interest. Custodial 
bank accounts were maintained for 
the children, but actual 
distributions were made to the 
children only to the extent of their 
income tax liabilities. The bulk of 
the corporation’s income was 
retained in corporate solution and 
borrowed by the taxpayer on open 
account for his personal use. These 
loans were unsecured and payment 
of interest and principal was 
sporadic. 

The Tax Court held that the 
purported transfers of stock by the 
taxpayer had no economic reality 
and that the taxpayer was the true 
economic owner of all the 
corporate stock. The court based its 
decision on the following facts: 


1. Neither the custodian nor the 
children exercised any influence in 
the operation of the corporation; 

2. After the initial transfer of the 
stock to three children, the taxpayer 
continued to exercise complete 
dominion over the stock by 
attempting to adjust its ownership 
after the birth of a fourth child; 

3. The taxpayer retained the 
enjoyment of the economic benefits 
of ownership because only a small 
portion of the earnings of the 
corporation was distributed to the 
children and because he obtained 
the personal use of the 
undistributed earnings through 
large unsecured advances; and 

4. The taxpayer did not deal at 
arm’s length with the corporation in 
obtaining the advances or paying 
them back.** 

In a recent case, the Tax Court 
had another opportunity to 
consider the validity of a transfer of 
Subchapter S stock by a parent to 
his minor children.22 The court 
examined the facts in light of the 
factors it used in reaching its 
decision in Beirne, thereby 
indicating that those factors should 
be used to test the validity of 
transfers of stock between family 


*8 Four years after this decision, the parties 
relitigated the issue of the ownership of the 
stock by the minor children for years 
subsequent to those involved in the first 
decision. Michael F. Beirne, 61 T.C. 268 
(1973). 

29 Donald O. Kirkpatrick. 
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members. Therefore, a transfer of 
stock in a Subchapter S corporation 
by a parent to his minor children 
should be recognized where the 
custodian of the interests of the 
children or the children are active in 
the business, the transferor does not 
attempt to dilute the children’s 
proportionate stock holdings 
subsequent to the initial transfer, 
the children enjoy the economic 
benefits of ownership, and the 
transferor deals at arm’s length with 
the corporation and_ its stock- 
holders. 


Estate Tax Considerations 


Upon the death of a parent who 
had previously given*® partnership 
interests or stock in the family 
business to his children, the 
question arises as to the 


®” For estate tax purposes, the “transferor” 
is the spouse who owned the property prior 
to the transfer, even though they elected to 
split the gift under Code §2513. Rev. Rul. 74- 

556, 1972-2 Cum. Bull. 300; English v. United 
States, 284 F. Supp. 265 (N.D. Fla. 1968). 


includability of the gifts in his gross 
estate. If the gift was made within 
three years of death, $2035 of the 
Code (gifts in contemplation of 
death) would apply. Where §2035 
of the Code does not apply and the 
ownership of the transferred 
property by the children was not 
bona fide and lacked reality for 
income tax purposes, inclusion in 
the gross estate under §2036(a)(1) 
of the Code may result. That 
section includes in the gross estate 
of a decedent the value of gifts 
made during life if he retained 
possession or enjoyment of an 
interest in the property transferred 
for a period that does not in fact end 
before his death. 

An interest is treated as having 
been “retained” if at the time of the 
transfer of the property there was 
an express or implied under- 
standing that such an interest would 
later be conferred on _ the 
transferor.*!. Thus, where the 
enjoyment of gifted property is 
retained in the donor through some 
prearranged plan, a _ retained 


3! Treas. Reg. §20.2036-1(a) 


Rules of 


ppellate 
Procedure 


After more than two years of study including public hearings 
and the work of two special committees, the Supreme Court 
adopted a full revision of the appellate rules on October 27, 1977. 
After inviting and receiving suggestions on those rules, the court 
made further modifications and adopted the new rules in a final 
order on December 22, 1977. The rules become effective March 


1, 1978. 


We are publishing the rules in a 43-page pamphlet in the style 
of our other rules pamphlets. Commentaries authored by the 
Supreme Court and its advisory committee follow each rule. The 
pamphlet also contains a 10-page index. The price is $3.00 plus 


sales tax. 


The price is $3.00 plus sales tax. 
Mail to CLE Publications, The Florida Bar, Tallahassee, FL 32304 
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interest as contemplated by 
$2036(a) (1) of the Code is created.*2 
A prearranged plan of retention of 
enjoyment will be assumed where 
the donor in fact possesses or 
otherwise enjoys the property after 
the transfer, even if the documents 
of transfer do not reflect any 
retention of an interest in the 
donor.?3 For purposes of 
§2036(a)(1) Code, “enjoyment” is 
defined as a substantial present 
economic benefit.*4 

Where a_ parent—transferor 
exercises unfettered control over 
the business subsequent to the 
transfer without any participation 
by the children, or a custodian or 
trustee on behalf of the children, 
and exercises complete freedoin in 
using the children’s distributive 
share of partnership of corporate 
income, the estate would be hard- 
pressed to show that there was no 
express or implied agreement that 
enjoyment was to be retained by 
the transferor. As a result, if such 
enjoyment is present at the death of 
the transferor, inclusion in the gross 
estate under §2036(a)(1) of the 


Code will result.*5 
Conclusion 


In order to obtain the desired tax 
consequences of splitting 
ownership of a business among 
family members, careful planning 
is required at the time an interest is 
created. At all times thereafter, the 
partners or shareholders must deal 
with each other at arm’s length and 
their rights in the business must be 
respected. Oo 


32 Estate of Daniel McNichol v. Comm’r. 
265 F.2d 667 (3d Cir. 1959); Estate of William 
DuPont, Jr., 63 T.C. 746 (1975). 

33'Tubbs v. United States, 472 F.2d 166 
(5th Cir. 1973), aff'g. per curiam 349 F.Supp. 
1404 (N.D. Tex. 1972); Guynn v. United 
States, 437 F.2d 1148 (4th Cir. 1971); Estate 
of Daniel McNichol v. Comm’r. 

34 United States v. Byrum, 408 U.S. 125 
(1972). 

35 See Estate of Pamela D. Holland, 1 T.C. 
564 (1943), modifying 47 B.T.A. 807 (1942). 
Inclusion in the gross estate may result under 
other provisions. For example, a gift of 
property under the Florida Gifts to Minors 
Act (FLa. Star. Ch. 710) may be included in 
the gross estate of the transferor-parent if he 
is the custodian of the gift at the time of his 
death and the child has not yet reached the 
age of majority. Rev. Rul. 57-366, 1957-2 
Cum. Bull. 618, and Rev. Rul. 59-357, 1959-2 
Cum. Bull. 212; Dorothy Stuit, 54 T.C. 580 
(1970), aff'd 452 F.2d 190 (7th Cir. 1971); 
Rev. Rul. 70-348, 1970-2 Cum. Bull. 193; 
Code §2038(a). 
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THE FLORIDA BAR’S 
DESIGNATION COORDINATING COMMITTEE 


HAS APPROVED PUBLICATION OF ATTORNEY LISTINGS 
AND DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY & MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is again planned for inclusion in the 1979 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings are becoming a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. 
The cost of the listing in this new section to appear in the 1979 Florida Lawyers 


Diary and Manual is a modest $25 for each listing under each designated 
branch of the law. 


FLORIDA LAWYERS DIARY & MANUAL 
P.O. BOX 50 
NEWARK, N.J. 07101 


Please insert the following listing in the special section to be published in the 


1979 Florida Lawyers Diary and Manual and bill me $25.00 for each listing under 
each field of law. 


NAME 

ADDRESS 
CITY ZIP 
TELEPHONE AREA CODE______ TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 
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We're good people to know. 
Because you never know 


what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, your 
employees and eligible family members. 


Super Major 


Medical Expense 


up to $250,000 in benefits over and 
above your existing insurance. 


Lawyer’s Liability 
Package 


professional liability, premises liability, 
personal injury liability, employer's non- 
owned auto liability, plus “all-risk” office 
professional property protection. 


Hospital Indemnity 


$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 


Disability Income 
Protection 


up to $400 per week income protection 
for you and your employees for acci- 
dent and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour accident 
protection for you and your employees. 


Workmen’s 
Compensation 


protection from your statutory liability 
under Florida’s Workmen’s Compensa- 
tion Law. 


Life Insurance 


up to $100,000 low cost term protection 
for you and your employees. 


family members. 


Group Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing 
financial assistance to The Florida Bar 
Foundation. 


Individual Retirement 
Account (IRA) 


Tax-deductible contribution up to 15% 
of your income—to a maximum of 
$1,500 —each year. 


Poe &Associates, Inc. 


Tampa (813) 228-7361 North Port (813) 426-5001 

Orlando (305) 896-7231 Ft. Lauderdale (305) 491-1080 

Orlando (305) 273-3770 Jacksonville (904) 398-1112 

Venice (813) 488-6738 Lakeland (813) 687-0212 

Miami (305) 751-9765 Winter Haven (813) 294-7541 
Toil-free service: 


Orlando Area 422-3860 Pinellas County 461-2311 
All other Florida cities 1-800-282-0593 
Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc./P.0. Box 1348/Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 
| | Major Medical Expense || Group Life 


|| Super Major Medical Expense || Lawyer’s Liability 


(| Disability Income 
|| Accidental Death and 


|| Life Insurance Package Dismemberment 

(| IRA || Hospital Indemnity | | Workmen’s Compensation 
City 
Age Telephone Date 
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How Florida Can Simplify Water 


Pollution Control 


By Bruce D. Fisher 


One of the interesting challenges 
of writing in the legal area lies in its 
chameleon-like quality. Statements 
made yesterday can be modified 
and occasionally altered drastically 
today by a new case or passage of a 
new statute. An article appearing in 
The Florida Bar Journal in January 
1978 discussed the possibility of 
Florida’s cutting red tape for those 
direct dischargers into its waters by 
consolidating its present permit 
program with the Federal National 
Pollutant Discharge Elimination 
System (NPDES) covering the 
same activity. 

On December 28, 1977, 
approximately two weeks prior to 
that article’s appearance, President 
Carter signed into law the Clean 
Water Act of 1977! (hereinafter 
1977 Act). This law amended the 
Federal Water Pollution Control 
Act (FWPCA)? which was the 
primary basis for many contentions 
made in the January article. The 
remainder of this discussion will 
point out significant factors of the 
1977 Act which may affect Florida’s 
decision to assume federal 
authority to issue permits to direct 
dischargers into Florida waters. No 
attempt will be made here to survey 
all changes in the 1977 Act makes 
with respect to federal water 
pollution control since many 
changes do not relate directly to 
delegating to states the federal 
permitting function — the main 
subject of the January article. 


Pre-1977 Federal Water Pollution 
Control! Act and Florida Water 
Pollution Control Law 


The pre-1977 Federal Water 
Pollution Control Act relied 
principally on effluent guidelines/ 
limitations to control water 
pollution. Water quality standards 
were available to limit further what 


1 Pub. L. No. 92-217 (1977). Throughout 
this article, section numbers refer to those of 
P.L. 92-500, the Federal Water Pollution 
Control Act which P.L. 92-217 amends, not 
the U.S.C., unless noted otherwise. 

2 Pub. L. No. 92-500. 
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could be put into the nation’s 
waters. To implement the 
guidelines/limitations and water 
quality standards, the pre-1977 
FWPCA required a discharger of 
pollutants from point sources to 
have a federal NPDES permit to do 
so. The administrator of the U.S. 
Environmental Protection Agency 
was designated as the federal 
official to administer the NPDES 
permit system. However, the 
FWPCA contains provisions 
allowing individual states to assume 
the NPDES program from EPA.° 
There are also provisions for 
continuing EPA oversight of state 
NPDES programs after a state 
starts issuing NPDES permits. It 
was this federal permit program 
that the January Florida Bar J ournal 
article suggested Florida should 
consider qualifying for, particularly 
since Florida now has a similar 
permit program covering 
essentially the same activities.‘ 


Matters Relating to Florida’s 
Possible NPDES Assumption Left 
Unchanged 


The matters left unchanged by 
the 1977 Act regarding the permit 
delegation scheme described in the 
January article far outnumber the 
matters altered. The NPDES 
federal permit system continues 
after the 1977 Act as does the 
provision allowing states to assume 
the federal permit issuance. The 
1977 Act does add language to 
§101(b) of the FWPCA indicating 
that it is now congressional policy 
that states implement the NPDES 
program under $402 of the FWPCA 
(the federal permit program). This 
strengthens the position that 
Florida should NPDES qualify. 
Federal grants to states assuming 
the federal NPDES permit 
programs continue to help defray a 
state’s administrative costs. The 
total funds for such grants have 


3 33 U.S.C. §1342 (b) (Supp. 1973). 
4 See generally Fla. Laws 1967, ch. 67-436 
§1-27. 


been increased to $100 million per 
year and the period for such grants 
has been extended through fiscal 
year 1980. 


Matters Relating to Florida’s 
Possible NPDES Assumption 
Changed 


One major change the 1977 Act 
makes which directly affects the 
NPDES permit program is that 
discharges composed entirely of 
return flows from irrigated 
agriculture are no longer required 
to have federal NPDES permits. 
Exactly how strict the EPA will be 
in construing the “composed 
entirely of return flows from 
irrigated agriculture” language is, 
of course, not answered by the 1977 
Act. However, two factors suggest 
this exemption for agricultural 
return flows will be construed in 
favor of broad exemptions. First, 
Congress emphasized its desire that 
such return flows be exempt from 
federal NPDES permits by, in 
effect, stating the exemption in two 
places in the 1977 Act: In §402(1), 
which announces the exemption in 
straight-forward fashion, and in 
§502(14), which redefines point 
source to exclude return sources 
from irrigated agriculture. 
Secondly, EPA’s past position on 
the general issue of point source 
definition in an agricultural context 
has indicated a desire for 
exemptions. EPA promulgated 
regulations exempting from 
NPDES permits, among other 


Bruce D. Fisher is professor of business 
law at The University of Tennessee, 
Knoxville. He was educated at The 
University of Michigan (BBA’65,] D’68) and 
The George Washington University 
(LLM’74). He formerly served as a staff 
attorney in the Office of General Counsel of 
the United States Environmental Protection 
Agency in Washington, D.C. 
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things, irrigation return flows from 
point sources where the flow was 
from less than 3,000 acres. This 
exemption successfully 
challenged by an environmental 
group in the “feedlots” case® on 
grounds that the FWPCA’s 
definition of point source included 
virtually any point along a stream. 
EPA unsuccessfully defended its 
feedlots exemption on grounds of 
administrative infeasibility; that is, 
if every point along a stream is a 
point source requiring a permit, is 
EPA to issue an infinite or very large 
number of permits to a discharger? 
EPA thought water quality 
standards were the appropriate 
way to deal with such runoff. The 
court in the feedlots case disagreed 
with EPA and told it to work out an 
administerable permitting system. 


The “feedlots” decision now 


appears to have been reversed by 
$§402(1) and 502(14) of the Clean 
Water Act of 1977 as to discharges 
composed entirely of return flows 
from irrigated agriculture. This 
does not, 


conclusion however, 
mean that the State of Florida could 
not require permits for irrigated 
agricultural return flows since the 
FWPCA, in general, preempts state 
water pollution law by setting 
floors but not ceilings on pollutants 
dischargeable into state waters.® 
Thus a state may, with limited 
exceptions, establish more 
rigorous permitting requirements 
than what the federal government 
requires. 

The 1977 Act introduces a solid 
waste disposal consideration 
regarding NPDES delegation to 
states. Previously the NPDES 
program did not include permits 
for disposal of sewage sludge (the 
residue from sewage or waste 
treatment plants). These were 
covered by a separate permit 
program authorized under §405 of 
the FWPCA. The 1977 Act now 
brings sewage sludge disposal 
permits under the NPDES 
permitting mechanism. Such 
consolidation of permits is 
desirable given the obvious 
connection between pollution of 


5 National Resources Defense Council v. 
Train, 396 F. Supp. 1393 (D.D.C. 1975). 
6 33 U.S.C. §1370 (Supp. 1973). 
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navigable waters and the 
byproduct of treating a major 
source of such pollution — sewage 
sludge. However, the permitting of 
sewage sludge disposal under the 
NPDES rather than through a 
separate permitting scheme could 
mean states now trying to NPDES 
qualify will have to satisfy another 
condition: prove they havea permit 
system comparable to that 
envisioned for sewage sludge under 
$405. This conclusion is tentative 
given the language of §§405 and 
402, neither of which explicitly 
imposes such a condition although 
such a reading is possible. Florida 
officials considering NPDES 
qualification should be cognizant of 
this new aspect introduced by the 
1977 Act. 


Another change the 1977 Act 
makes respecting NPDES 
adoptions concerns municipal 
monitoring of pretreatment 
standards. Pretreatment standards 
were imposed by the FWPCA prior 
to 1977 by §307 for discharges into 
publicly owned treatment works 
(POTW). Such discharges do not 
need NPDES permits because they 
are not discharging directly into the 
nation’s waters. Although 
dischargers subject to pretreatment 
standards do not need NPDES 
permits, municipalities must have 
such permits for the discharges they 
put into the nation’s waters. It is at 
the point of the publicly owned 
treatment works (POTW) that a 
check should be run to see that 
persons discharging into them are 
complying with pretreatment 
standards. The FWPCA prior to the 
1977 Act did not require 
municipalities to have a program to 
identify the character and volume 
of pollutants subject to 
pretreatment standards under 
§307(b) of the FWPCA. Now, 
municipalities having any 
significant source introducing 
pollutants subject to pretreatment 
standards under §307(b) must have 
such a program as part of its 
NPDES permit to assure that 
pretreatment standards are being 
complied with. This change _ is 
designed to protect the publicly 
owned treatment works (POTWs) 
from being overloaded and 
damaged by improperly or 
inadequately treated sewage 
introduced by, for example, 
industrial sources. It also provides a 


monitoring device to ensure 
compliance with pretreatment 
standards so untreated industrial 
wastes do not bypass POTWs and 
end up in the nation’s waters. 

The 1977 Act makes another 
modification of the FWPCA which 
could become a _ condition 
precedent to a_ state’s NPDES 
qualification. The 1977 Act amends 
the FWPCA §313, which required 
federal facilities to comply with all 
federal, state, interstate, and local 
pollution requirements. Now this 
requirement clearly subjects 
federal officers, agents, and 
employees in performance of their 
official duties to state water 
pollution requirements.” As noted, 
EPA might require that a state 
demonstrate its legal authority to 
effect amended §313 in order to 
NPDES qualify. As of this writing, 
this issue is an imponderable. 

A number of changes the Clean 
Water Act of 1977 makes with 
respect to NPDES delegations to 
states relate to federal-state 
relations once a state has assumed 
the federal permitting authority. In 
brief they require the administrator 
to spell out in writing why he 
objects to issuance of a particular 
permit by a state with NPDES 
authority and what effluent 
limitations and conditions such a 
permit would include if it were 
issued by the administrator.’ A 
public hearing procedure has been 
added to resolve individual permit 
disputes between the administrator 
and state officials. Also EPA direct 
enforcement against municipal 
NPDES permit holders is now 
allowed where the administrator 


7In EPA v. California ex rel. State Water 
Resources Control Board, 426 U.S. 200 
(1976), the E.P.A. administrator had 
approved the state NPDES permit program 
under §402 of the FWPCA, with the proviso 
that permit-issuing authority for federal 
facilities would remain with EPA. In a 7-2 
decision, the Supreme Court reversed a 
Ninth Circuit decision and upheld the action 
of the EPA administrator in exempting the 
federal facilities from state control. The 
Court said that federal facilities were subject 
to state regulation only where the 
congressional authorization was clear and 
unambiguous. The Court said that §313 has 
no such clear indication of intent to delegate 
authority to the states. The 1977 Act amends 
the original §313 construed by the Court, as 
noted, to provide clear authority. 

8 The Federal Water Pollution Control Act 
(commonly referred to as the Clean Water 
Act), Pub. L. No. 92-217 §65 (to be codified 
in 33 U.S.C. §1342). 
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determines that a state with NPDES 
authority has not enforced the 
municipality's permit.!° 

The 1977 Act makes _ other 
changes affecting the content of 
NPDES permits. These provisions 
affect NPDES delegations because 
as a condition to obtaining NPDES 
programs states must have 
authority to impose federal 
substantive effluent —limitation/ 
guidelines and other permit 
discharge parameters. There are 
1977 Act provisions that extend 
deadlines in the 1972 amendments, 
deal more rigorously with toxics, 
and require best management 
practices in dealing with toxic or 
hazardous substances. For example 
under §301(i) the 1977 best 
practicable control technology 
requirements (BPT) for point 
source industrial dischargers who 
prior to 1977 planned to discharge 
into POTWs (but could not because 
the POTW was not build on time 
due to the Nixon impoundment) 
will be extended on a case-by-case 
basis until July 1, 1983, if an 
extension has been granted to the 
POTW into which the industry 
intended to discharge. This time 
extension is conditioned on the 
industrial user’s filing an extension 
request with EPA. Another 
example concerns the effluent 
guidelines/limitations. Prior to the 
1977 Act, industry had to meet best 
practicable technological discharge 
limits by July 1, 1977, and best 
available technological limits by 
July 1, 1983. These limits applied to 
all pollutants discharged by 
industry. Business argued. this 
broad application of BAT based 
effluent. guidelines/limitations. to 
all, rather than selected, pollutants 
for 1983 was too costly for the 
benefits obtained. The Congress 
apparently agreed, because it 
applied BAT only to toxics and a 
newly created category of 
pollutants — nonconventional 
pollutants. The nonconventional 
pollutants is a catch-all category of 
pollutants that are not toxics or 
conventional pollutants. Noncon- 
ventional pollutants must meet 
BAT effluent standards within 
three years after such effluent 
limitations are established or by 


10 The Federal Water Pollution Control 
Act (commonly referred to as the Clean 
Water Act), Pub. L. No. 92-217 §66 (to be 
codified in 33 U.S.C. §1342). 
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July 1, 1984, whichever is later. 
However, compliance must take 
place by July 1, 1987. The toxics, a 
second pollutant, were originally 65 
in number and resulted from a 
consent decree between the 
National Resources Defense 
Council and E.P.A. (popularly 
called the Flannery" decision). 
E.P.A. later reclassified the 65 
toxics into 129 different toxic 
substances. The conventional 
pollutants are the third category 
established under the 1977 Act. 
They include, but are not limited to, 
biological oxygen demand, 
suspended solids, fecal coliform, 
and pH. Treatment of these 
pollutants was lessened from the 
BAT level to anew, lower standard, 
“best conventional pollutant 
control technology” or “BCP.” The 
date by which conventional 
pollutants are to be treated was 
lengthened one year to July 1, 1984. 
Conclusion 
As the preceding discussion 
illustrates, the Clean Water Act of 
1977 has’ made some changes 
affecting a  state’s decision to 
NPDES qualify. The changes are 
more significant from the federal 
standpoint since it is EPA, not the 
states, which must develop BCT 
and toxic standards and other 
effluent parameters required by the 
1977 Act. States such as: Florida 
desiring to consolidate their existing 
permit programs with that of the 
federal government, need only 
make minor adjustments in the 
present laws to assume the NPDES 
program. Moreover, most of the 
1977 Act’s changes cut in favor of 
NPDES qualification for states such 
as Florida which have not as yet 
assumed the program. The question 
remains: Is there leadership in 
Florida to take over a federal 
environmental program which 
simplifies regulation for the 
regulated and brings government 
closer to the governed? 
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A Model Approach to Decision Making: 
The Power Plant Siting Act 


By Barrett G. Johnson 


Making the decisions which 
determine whether we live or die, 
and how we live, is not a simple 
process. By definition, such 
decisions are concerned’ with 
matters of great technical 
complexity, many trade-offs, long 
lead times and large numbers of 
dollars. In this respect, such 
decisions as whether and how to 
deploy a missile system, what the 
water conservation/development 
plan should be for the State of 
Florida, how much _ population 
should be permitted in a given 
geographical area and under what 
conditions, and what are the most 
reasonable levels of given 
substances in air or water all have 
something in common. Each of 
these decision-making processes is 
concerned with a practical attempt 
to solve in some specific context the 
dilemmas presented by the 
following immutable laws: (1) 
everything is connected to 
everything else; (2) whatever can 
go wrong, will go wrong; and (3) 
there is no such thing as a free lunch. 


Where to locate electrical power 
plants and under what conditions 
they should operate appear to be 
archtypical of the problems faced 
by decision makers in our complex 
technical society. Power plants are 
large, technically complex, require 
very long lead times to plan and 
build, require the commitment of 
very large sums of capital over a 
long time, are very cost sensitive to 
operating restrictions, and produce 
a product that is a staple of life for 
us all. Accordingly, it appears 
relevant to examine the power plant 
licensing process as it functions in 
Florida, which seems to be a 
considerable improvement on the 
siting process as it exists elsewhere 
and at the federal level, to see if the 
concepts developed in response to 
power plant siting problems can be 
extrapolated to other types of 
decision making. 
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This article is concerned with 
concepts and processes in a 
decision-making process in matters 
of environmental concern rather 
than with the details of the Power 
Plant Siting Act as such. The reasons 
for picking this particular model are 
simple and straightforward. First, 
the Act has been in place for several 
years and has been through a 
comprehensive revision. Second, 
there is a variety of operational 
experience with the Act, including 
everything from hotly contested 
proceedings to those on which there 
was unanimous agreement. Third, 
factors involved in siting power 
plants and the complexities of the 
power plant itself involve about all 
the major factors which can be 
present in any environmental law 
decision-making process. This last 
factor is probably most important, 
because those who develop models 
invariably tend to do so for very 
simple systems, and then profess 
surprise when the model does not 
work in a more complex 
environment. Even worse, they 
waste time and effort trying to 
force the complex situation to fit the 
simple model, which was never 
designed to cope with it. Here we 
have a case of a model whose 
problems—if they can be 
considered problems—tend to 
appear in very simple cases rather 
than in the complex ones.! 


! About the only conceptual problem 
which has arisen so far is that for small 
electrical systems, there may be a need fora 
small amount of capacity on the system, but 
there will not be a need in terms of a larger 
area, because the Florida grid system 
interconnects all utilities. Thus, the small 
system will normally have a viable option of 
importing the power if there is enough 
transmission capability. Since there is 
nothing to put on one side of the scale, any 
environmental impact will theoretically 
result in a decision not to certify. 
Interestingly, in one case where this problem 
arose, the environmental impacts of the 
proposed plant were less than those of the 
capacity it replaced, and the plant was 
accordingly certified. 


environmental 
law 


To appreciate the context in 
which the Power Plant Siting Act 
operates, and thus to be able to 
evaluate whether these concepts 
are applicable to other environ- 
mental decision making, it is 
necessary to briefly describe that 
context. Because environmental 
impacts are more likely to be 
generally familiar to those 
interested in environmental law, 
such impacts are listed in summary 
form. Although the description of 
the principal factors in the design, 
financing and construction of bulk 
power systems is merely a bare 
outline of the factual matrix which 
is intertwined with the decision- 
making process, it is given in 
somewhat more detail because it is 
presumably less familiar. As the 
term implies, the bulk power 
supply of a given area includes the 
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generation and major transmission 
components; it does not include the 
distribution system, which delivers 
electricity to most of its end users. It 
is difficult to contemplate the size, 
complexity and cost of bulk power 
supply components. The turbine 
driving a large generator, for 
example, will develop over 1 
million horsepower; the generating 
unit will cost approximately $1 
billion. 


Types of Power Generation 

There are three types of 
generation in the bulk power 
supply of any given electrical 
system: base load, intermediate and 
peak. In general, intermediate 
range generation is composed of 
old base load units whose efficiency 
has been surpassed by newer units. 
Peakers are typically gas turbine 
units of about 20 megawatts 
(megawatt = 1,000 kilowatts). While 
they present problems of their own, 
we are not generally concerned 
with them since they are relatively 
small, simple, cheap, have a short 
life span and relatively small 
environmental impacts. 

Base load power plants are 
designed and built to serve the base 


load, which is that portion of the 
utility's load it can expect to see 24 
hours per day, 365 days per year. 
Thus, base load units are designed 
and built to run continuously and at 
full load, except for the time they 
are taken down for maintenance 
and in the case of nuclear units, for 
refueling. Base load units operate 
most efficiently, other things being 
equal, at steady state conditions. 
Accordingly, any operating 
restrictions which affect fuel type, 
the amount of time the unit can 
operate, the extent to which it can 
be loaded, or the mechanical 
reliability of the unit will have an 
immediate and large effect on the 
operating costs of the units and thus 
on electricity prices. New base load 
units are the largest single 
investments of any system, and are 
financed from a combination of 
system revenues and first mortgage 
bonds, and from sales of stock in the 
case of investor owned utilities. 
Since inflation will shrink the 
relative size of the funds required to 
retire the bonds, the net effect on 
electricity costs of anything which 
affects operation or fuel type will 
increase considerably over time. 


Obviously any such operating 
factors will be site specific. 

In general, bulk power systems 
are planned so that the LOLP (loss 
of Load Probability) is 0.1 days per 
year; in other words, the 
probability is that on one day in 10 
years, the system will not be able to 
meet the load imposed on it. In 
Florida, the utilities serving the 
peninsular portion of the state 
normally operate their systems as if 
they were a single system, buying 
from each other so as to have the 
least expensive combination of 
generators, taking transmission 
losses into account, serving the load 
at any given point in_ time. 
Reliability concerns force some 
departure from the ideal. Planning 
and construction of new bulk 
power supply components is a long 
lead time process, both because of 
its own complexities and delays in 
the licensing process. For coal fired 
base load units, it typically takes 
five to six years from decision to go 
to power on line; for nuclear units, 
the process takes 10 to 12 years. 
While there appears little if any 
justification for such long delays in 
the licensing process, they are a fact 
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with which utility planners 
currently have to live.? 


The essential point is that utility 
systems must begin to search for 
generation sites many years in 
advance of the actual need for 
power on line, and must have a 
certificated site in time to build the 
unit before it is needed. As noted 
earlier, any operating restrictions 
will have a large impact on the cost 
of electricity produced from a 
given unit. Since operating 
restrictions are necessarily site 
specific, it follows that a utility must 
exercise great care in selecting sites, 
so as to have the least cost 
restrictions possible. 

Growth in a utility system’s load 
can come from three sources: if the 
population grows; if use per 
customer increases; or if the mix of 
customers changes from low-use 
customers to high-use customers. 
These factors can also occur in any 
combination. In practice, load 
growth in Florida comes from all 
three sources. 

At this point, it is unclear whether 
the changes in historic usage 
patterns and load growth which 
followed the mushrooming fuel 
costs and electricity prices 


2 For some time, a concern of the National 
Governor's Conference and the Nuclear 
Regulatory Commission has been to increase 
the involvement of states in the nuclear 
licensing process. As the final culmination of 
efforts going back several years, which 
included input from several panels and 
workshops sponsored by the NGC and the 
NRC, draft legislation has been prepared 
which should both increase state 
involvement in the licensing process and cut 
down on wasteful duplication in that process 
for nuclear power plants. In essence, the 
draft legislation authorizes states or regional 
groupings of states which have the required 
expertise to make the determinations of need 
for power and to conduct the environmental 
review, which then become binding on 
federal agencies. This approach appears to 
have the advantage of capitalizing on the 
expertise of the states in their own specific 
concerns, while retaining the expertise of the 
NRS on nuclear health and safety issues 
which it has built up over the years, and 
cutting out wasteful duplication in the 
process. This approach is also fully 
consistent with the holding in Northern 
States v. Minnesota, 447 F.2d 1143 (8th Cir. 
1971) aff'd 405 U.S. 1035 (1972) and 
Colorado PIRG v. Train, 426 U. S. 1 (1976) 
that Congress preempted nuclear health and 
safety issues to NRC. 
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consequent on the October War are 
permanent changes or merely 
transient. Only time will tell, and 
there ‘has been negative load 
growth at other times in the recent 
past for at least some systems in 


“Florida. However, recent trends in 


load growth are upward toward 
historic levels. If load grows at a 
rate of around 6-7 percent, the 
utility must double its capacity in 12 
years just to keep up with load 
growth, to say nothing of replacing 
old units that must be retired. 
Moreover, the old utility plant was 
financed when interest costs were 
far lower than now. The practical 
point is that utility systems in rapid 
growth areas like Florida are almost 
always on critical time paths in 
licensing, financing and_ con- 
structing new capacity and thus are 
very vulnerable to uncertainties or 
delay. Indeed, opponents of given 
projects—and not only power 
plants—have been quick to seize on 
this vulnerability and use delaying 
tactics as a device to force 
concessions of one sort or another. 
This tactic may be very effective in 
the short run, but it is not part of a 
rational decision-making process. It 
also imposes far greater costs on 
society in the long run than a 
rational decision-making process 
which is structured to take all 
concerns into account and produce 
the result costing society the least, 
given the applicable constraints. 
Typically, the life of a first 
mortgage bond used to finance an 
electric power plant is 30 years. 
Thus, any uncertainty or delay 
which is reflected as an increase in 
the cost of that bond will be paid for 
in higher electricity costs for the 
same 30-year period. Thus, a 
rational decision-making process is 
vital. 


As load grows in an area, the 
utility serving that area must plan to 
meet the load, either by building 
generation or by building 
transmission lines to import the 
power. Ideally, generation should 
be close to load. Obviously, 
building a system this way saves 
construction dollars since there is 
less to buy and to build. It also saves 
operating dollars since it cuts down 
transmission losses and main- 
tenance. Since there is less 
equipment, and since there is less 
system exposed to risks, system 
reliability is also increased, other 
things being equal. 


Generating units have other 
requirements which force 
departures from the ideal of being 
close to load. All generating units 
produce large amounts of heat ona 
continuous basis, which must be 
dissipated in some way, ultimately 
either into the atmosphere or into 
some body of water. Nuclear units 
cannot be located within 
population centers. While 
transporting and storing nuclear 
fuel does not present significant 
logistics problems because it is so 
compact, the reverse is true for 
coal. A 750-800 megawatt coal fired 
generating unit will require roughly 
67 carloads of coal per day. 
Obviously, transportation of such 
quantities is a major factor, as are 
coal storage and ash disposal. These 
requirements, plus ambient air and 
water quality standards, aesthetics 
and other factors automatically 
eliminate large areas from 
consideration as potential power 
plant sites. 


Limits Defined 


Finally, there are several inherent 
characteristics of bulk power 
systems which define the limits 
within which any particular 
generating plant must be designed. 
Exactly how these factors will 
operate varies from system to 
system since bulk power systems 
evolve over time, like the areas they 
serve. 


1. As the number of generating 
or transmission components 
increases, system reliability and 
operating flexibility also increase, 
though not necessarily in direct 
proportion. 

2. Unit costs tend to go downas 
unit size goes up. It is not feasible to 
build units below a certain size, 
which vary with the type and 
location of the unit. 

3. Component size has an effect 
on system reliability and operating 
flexibility which changes over time 
for any given system. 

4. A system should try to have 
its generating capacity fueled by a 
mix of fuel types to minimize the 
impact of interruptions in the 
supply of any particular fuel. 

5. Increased reliability requires 
increased costs. 

6. Failure to build enough base 
load generation in a timely manner 
will force capacity purchases or 
installation of peaking units, both of 
which are more costly alternatives. 
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If other systems have likewise 
failed to build enough base load 
capacity in a timely manner, there 
may be no capacity available for 
purchase. If delivering purchased 
power requires building a 
transmission line across an 
environmentally sensitive area, the 
purchase option may not in fact be 
available. 

7. If capacity cannot be 
purchased or built in time to serve 
the load, system reliability will 
decrease; that is, the number and 
extent of power outages will 
increase. If the deficit is severe 
enough, the system will be unable 
to meet its load, brownouts or 
rotating blackouts will become the 
order of the day, and the system 
planning department will walk the 
plank en masse. 


Environmental Concerns 

At this point, it is appropriate to 
briefly list the major types of 
environmental concerns normally 
present in power plant siting. 
Because of the laws of 
thermodynamics, one byproduct of 
any power plant is waste heat. 
Ultimately, this heat will be 
deposited in the atmosphere or 
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some body of water. In either case 
significant amounts of water will be 
required and appropriate systems 
must be designed to reduce the 
impacts on the ultimate heat sink to 
acceptable levels. In addition to 
heat, such impacts may include 
various chemicals, such as those 
used to keep pipes from fouling, 
various chemical species 
concentrated in recycling 
process, if a cooling tower is used. If 
the plant is nuclear, it is obviously 
critical to prevent escape of 
radioisotopes in the cooling water 
discharge. 

As noted earlier, fossil or trash 
fueled plants will have a number of 
impacts related to fuel supply. In 
either case, large quantities of fuel 
are required on a continuous basis 
for the 30-40-year life of the plant. 
In turn, the logistics will have 
impacts on roads, railroads, barge 
traffic or some combination, 
depending on the type of plant and 
the local transportation network. 
Similarly, ash disposal must be 
taken into consideration, including 
the rainfall runoff. In addition, 
fossil or trash fired plants will have 
obvious impacts on air quality, 
which must be held to acceptable 
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levels by operating restrictions on 
the fuel type used, by treating the 
stack gases, or some combination of 
the two. 

Impacts due to heat discharges 
and burning fossil fuel or trash have 
at least one thing in common. 
Corrective measures generally 
require major components which 
add _ substantially to both the 
original cost of the plant and to its 
operating and maintenance costs, as 
well as decreasing its reliability. In 
turn, decreased reliability translates 
into a requirement for more plants 
so that the same amount of capacity 
will be available to serve the load. 
Obviously, not reducing these 
impacts to acceptable levels would 
also impose costs. The point is that 
these tend to be areas of 
considerable tension because 
relatively small changes can have 
significant impacts on the net cost 
of electricity produced from the 
unit. 

Another feature all generating 
units have in common is the 
requirement for transmission 
corridurs, which may imply 
clearing considerable amounts of 
land and maintaining it in a cleared 
condition. In turn, maintaining 
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transmission rights of way may 
involve the use of herbicides, which 
can be a_ particularly critical 
problem near bodies of water. 

In addition to the one-time 
construction impacts, there may 
well be concerns over the design 
and placement of cooling water 
intake and discharge structures, 
which must often be located in 
environmentally sensitive areas. 
Finally, there will be a host of 
secondary impacts, such as effects 
on local tax revenues, school 
populations, real estate values and 
similar matters generally classed as 
socioeconomic impacts. Generally, 
such impacts will be far more 
apparent at sites in sparsely 
populated areas. 

The Florida Electrical Power 
Plant Siting Act, Part II of F-S. 
Chapter 403, was created to deal 
with the myriad problems arising 
from the competing concerns 
described above. The _ basic 
requirement of any  decision- 
making process is to arrive at a 
certain result in a rational manner, 
taking each truly relevant concern 
into account. Thus, the Act sets up a 
balancing test, weighing the need 
for electricity as a staple of life 
against the environmental impacts. 
The end product is a decision to 
build at a given location with a 
given set of construction and 
operating limitations, or not to 
build at all. There is nothing 
revolutionary or even remarkable 
about a balancing test. What does 
set the Act apart is the manner in 
which the decision-making process 
is designed. There are several key 
elements of the Act, each of which 
was designed to solve problems 
which had surfaced in cases under 
the original act. Each will be 
described more fully below. In 
summary form, the critical 
elements are: (1) early appointment 
of a hearing officer to establish a 
dispute resolving mechanism; (2) 
distinguishing between complete- 
ness and sufficiency of an 
application; (3) making early 
intervention very easy and late 
intervention difficult; (4) setting 
time limits, but providing for 
alteration; and (5) setting up a lead 
agency. 
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Certain and Efficient 


As stated, one requirement of any 
rational decision-making process is 
that it be certain and efficient. 
Obviously, an efficient process is 
one which produces the lowest long 
run cost for society as a whole, not 
one which is merely speedy. The 
Act was designed to fully utilize the 
machinery created by the new 
Administrative Procedure Act. 
Thus, one key feature of the Act is 
to make early intervention very 
easy, but late intervention very 
difficult. The purpose behind this 
feature is to recognize that any 
number of groups may have 
ligitimate concerns and should be 
heard. On the other hand, a series of 
interventions, coming late in the 
decision-making process, leads to 
inordinate delay while those late 
intervenors catch up with what has 
gone before. Further, experience 
had shown that frequently the 
concerns of late intervenors had 
been previously resolved, and that 
they became inactive upon 
discovering that fact. Thus, the only 
real result was very costly delay. 

Another source of endless 
bickering in environmental 
permitting processes is whether the 
permit application is or is not 
complete. A key feature of the Act 
is to distinguish between 
completeness and sufficiency. 
Completeness means whether all 
the blanks on the application have 
been filled in; sufficiency means 
whether what was written on those 
blanks is enough to carry the 
applicant’s burden. 

One problem which often 
attends the permitting process is 
relitigation of the same issues. In the 
context of the Act, there is a 
provision for expedited permitting 
of additional generating units of the 
same fuel type which are within the 
ultimate capacity for which a site 
has previously been certified. The 
scope and extent of review of the 
additional units depends on the 
length of time which has passed 
since the original unit and the 
ultimate site capacity were 
certified. 

A further area of concern in many 
permitting processes is the need to 
get many different permits, 
coupled with the fact that the 
permitting agencies sometimes 
refuse to move first. Again, such 
problems are sources of delay and 
increased costs to society, but not 


much else. The Act expressly sets 
up a one-stop permitting process. 
The site certification, with its 
attached conditions, is the only 
permit required from the State of 
Florida and any other unit of 
government within the _ state. 
Certification expressly includes 
qualification with respect to any 
local or regional land use plans or 
zoning ordinances. 

One serious deficiency in any 
permitting process is the absence of 
time limits within which given steps 
must be taken. The Act approaches 
this problem by providing a fixed 
schedule and providing for 
alteration of time limits in either 
direction by stipulation or by order 
of the hearing officer. In fact, one of 
the real advantages to the new 
Administrative Procedures Act is 
the availability of impartial hearing 
officers to serve as dispute 
resolving mechanisms. A_ key 
concept throughout the Act is to set 
out a requirement or procedure but 
then to provide that it may be 
altered by the hearing officer for 
good cause shown or by stipulation. 
These concepts are also applied to 
the permitting board which 
considers the hearing officer’s 
recommended order. The board 
may approve, approve with 
modification or deny the 
application, but it is required to 
state its reasons in writing in any 
case. 

Finally, another inherent 
problem is that many permitting 
processes involve matters within 
the jurisdiction of several agencies. 
This fact can be a source of 
internecine warfare which is a 
major source of delay and imposes 
great costs on society. The Act deals 
with this problem by setting up 
DER as lead agency and to assess 
the environmental impacts. The 
PSC handles the other side of the 
balancing test by determining the 
need for power, effects on the grid 
and related matters. Other agencies 
which have concerns within their 
subject matter jurisdiction which 
are not assigned to DER or the PSC 
can litigate these concerns or seek to 
impose conditions of certification, 
but are required to intervene by a 
time certain or waive that right. 

With the general concepts in 
mind, the Act can be examined in 
specific detail briefly. As noted, 
F.S. §403.502, sets out legislative 
intent to balance need against 
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impact and to provide abundant, 
low cost electrical energy. Section 
403.503 provides definitions. 
Section 403.504 establishes the 
Department of Environmental 
Regulation as the lead agency and 
prescribes most of DER’s powers 
and duties under the Act. One 
provision of interest is to require an 
application fee up to $50,000 to pay 
for processing costs, thus loading 
permitting costs on the project 
rather than the taxpayer. another 
specific requirement is to notify all 
affected agencies within 15 days of 
receiving the complete application. 
This requirement is necessary 
because the consequence of failure 
of an agency to intervene timely is 
to waive its intervention rights. 
Finally, the requirement that DER 
file its written analysis within eight 
months is also found here, in 
§ 403.504(8). . 


The Hearing Process 


A basic feature of the Act is early 
appointment of a hearing officer so 
that a conflict resolving mechanism 
will be available. Section 403.5065 
requires DER to request 
appointment of a hearing officer 
within seven days of receipt of an 


application, whether complete or 
not, and assignment of a hearing 
officer within a further seven days. 
This section also contains the 
provisions for dealing with a 
dispute over whether the 
application is complete, should one 
arise. 

Specific reports and studies are 
required by §403.507. The Division 
of State Planning (DSP) is required 
to submit a preliminary report 
within 60 days and a final report 
within five months “as to the 
compatibility of the proposed 
electrical power plant with the state 
comprehensive plan.”? The Florida 
Public Service Commission is given 
the broad and specific respon- 


3 Since the state comprehensive plan has 
not yet been adopted as provided in Fia. 
Stat. Ch. 23, it would appear to be 
impossible for DSP to comply, because there 
is no basis on which to submit a report. 
Obviously, reporting on compatibility witha 
draft document will net pass muster. 
Accordingly, the sole role of DSP until 
adoption of the state comprehensive plan 
would appear to be to make its analysis of 10- 
year site plans, tentative planning 
documents filed pursuant to Fua. Start. 
23.0191 “available to the Department of 
Environmental Regulation for its 
consideration.” 


sibility of determining the need for 
the proposed plant, as well as 
commenting on other “any matters 
within its jurisdiction,” a reference 
to the Commission’s extensive 
powers and responsibilities to see to 
it that Florida has an efficient and 
reliable electrical grid system, 
among other things. A preliminary 
report is required within 60 days 
and a final report within five 
months. DER is required to 
conduct or contract for studies, to 
be completed within seven months, 
covering the entire gamut of 
matters which could have 
significant impacts. Specific items 
are set forth in §403.507(2)(a)-(h). 
Within 90 days following receipt 
of an application, §403.508 requires 
a land use hearing held as close to 
the site as practicable. The sole 
issue for this hearing is whether the 
proposed site is in compliance with 
land use plans and zoning 
ordinances. The hearing officer is 
required to issue his recommended 
order within 30 days after the 
hearing and the board must act 
within 45 days of receipt of the 
recommended order. If com- 
pliance is found, the local 
regulations may not thereafter be 
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changed so as to make the site 
nonconforming; if noncon- 
formance is found, applying for 
rezoning is the responsibility of the 
applicant, who may appeal an 
adverse decision to the board, 
which has final authority and may 
issue a variance if the interests of the 
state outweigh those of the locality. 


The main certification hearing is 
scheduled no later than 10 months 
after the application is filed, and the 
hearing officer must submit his 
recommended order within 12 
months following filing. 


The parties are specified by 
§403.508(4), and include: the 
applicant; the PSC, DSP, and DER; 
the water management district 
where the site is located; counties or 
municipalities where the site is 
located; other state agencies and 
groups or individuals who timely 
file; and any agency on request of 
DER or the applicant. An 
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additional opportunity is provided 
for affected groups or individuals 
to intervene up to 15 days before 
the certification period. 


Section 403.509 provides for final 
disposition of the application by the 
board, as noted above. Subsection 
(3) expressly makes such action the 
predicate for judicial review under 
the Administrative Procedures Act, 
operating in conjunction with 
§403.513. 


Section 403.5095 provides for 
alteration of time limits by 
stipulation or for good cause 
shown, as previously discussed. 

Sections 403.510 and 403.511 
provide for the effect of 
certification; §403.511(5) expressly 
ties the conditions of certification to 
later adopted rules and criteria, and 
also to the Administrative 
Procedures Act by providing that 
all parties retain their procedural 
rights under Chapter 120. 
Modification procedure is set out in 
§403.516. Section 403.512 provides 
for revocation, while §403.514 
provides that failure to comply with 
the conditions of certification 
constitute a violation of Chapter 
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403, thus setting up the penalties 
provided in Part I of Chapter 403. 
Finally, §403.517 provides an 
expedited procedure for 
supplemental applications for sites 
previously certified for an ultimate 


capacity, so long as the additional 


unit is both within the ultimate 
capacity and of the same fuel type. 
As noted previously, the scope and 
extent of review in each instance 
will also depend on the length of 
time since the previous unit was 
certified at the site. 

In summary, we began with three 
immutable laws: (1) everything is 
connected to everything else; (2) 
whatever can go wrong, will go 
wrong; and (3) there is no such thing 
as a free lunch. To these, we must 
add a fourth, which every decision 
maker, as well as every decision- 
making process, should avoid like 
the plague. It is (4) to every 
complex problem, there is a simple 
solution, which is always wrong. As 
a decision-making process, the 
Florida Electrical Power Plant 
Siting Act goes further than most in 
avoiding this trap. Perhaps its key 
features can be generalized and 
applied to other situations. oO 
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